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Scope of the consultation

Topic of this
consultation:

This consultation seeks views on changes to the Local
Government Pension Scheme in England and Wales (LGPS). It
outlines proposed changes to the LGPS statutory underpin
protection to remove unlawful discrimination found by the
Courts in relation to public service pension scheme ‘transitional
protection’ arrangements. Specifically, we propose to remove
the condition that required a member to have been within ten
years of their normal pension age on 1st April 2012 to be
eligible for underpin protection. In removing the discrimination,
we are proposing a number of supplementary changes to
ensure the revised underpin works effectively and consistently
for all members.

Scope of this
consultation:

MHCLG is consulting on changes to the regulations governing
the Local Government Pension Scheme (LGPS).

Geographical
scope:

These proposals relate to the LGPS in England and Wales only.

Separate consultation exercises will be undertaken by the
relevant devolved authorities relating to the issues addressed in
this consultation as they affect the local government pension
schemes in Scotland and in Northern Ireland.

Impact
Assessment:

Public Sector Equality Duty

The Ministry of Housing, Communities and Local Government
has analysed the proposals set out in this consultation
document (MHCLG) to fulfil the requirements of the Public
Sector Equality Duty (PSED) as set out in section 149 of the
Equality Act 2010. This requires the Department to pay due
regard to the need to:

1) eliminate unlawful discrimination, harassment and
victimisation and other conduct prohibited by the Act

2) advance equality of opportunity between people who share a
protected characteristic and those who do not

3) foster good relations between people who share a protected
characteristic and those who do not.

The proposals outlined here are intended to remove age
discrimination, which had been found to be unlawful in the
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firefighters’ and judicial pension schemes, from the LGPS rules
governing the underpin. We consider that the changes
proposed will significantly reduce differential impacts in how the
underpin applies based on a member’s age, by removing the
age-related qualifying criteria found to be unlawful by the Courts
in the context of the firefighters’ and judicial pension schemes.

Based on analysis undertaken by GAD on active membership
data for the LGPS as at 315t March 2019, we anticipate that
some differences in how the underpin would apply to members
of different age groups would remain. These are set out
separately below, along with our assessment of these
differences.

1) Qualification for the underpin - GAD’s analysis shows that
older active members on 31st March 2019 would be more likely
to qualify for the revised underpin than younger active
members. This is principally because of our proposal that the
31st March 2012 qualifying date for underpin protection is
retained. The proportion of members active in the scheme as at
31st March 2019 who had been members of the scheme on 315t
March 2012 is lower for younger members, where experience
shows they have a higher withdrawal rate from scheme
membership. We consider that members joining the LGPS after
315t March 2012 do not need to be provided with underpin
protection. Members who joined after this date will have joined
the LGPS when either it had already transitioned to the career
average structure (for post-15t April 2014 joiners), or when it
was well publicised that the LGPS benefits were reforming.

2) Members who benefit from the underpin - GAD’s analysis
also shows that active members between the ages of 41 and 55
as at 315t March 2019 would be more likely to benefit from the
revised underpin (i.e. where the calculated final salary benefit is
higher than the calculated career average benefit) than their
younger and older colleagues. This reflects previous experience
and future expectation that:

e this group are more likely than their older colleagues to
experience the pay progression that would make the final
salary benefit higher over the underpin period and

e this group are more likely than their younger colleagues
to remain in active membership until such time as they
would receive the pay progression necessary for the
underpin to result in an addition to their pension (e.g.
through promotions and other pay increases).

These differential impacts reflect the workings of a final salary
scheme, and demonstrate some of the effects that can arise
under that design. The Government proposes to move all local




government pensions accrual to a career average basis, without
underpin protection, from April 2022 to apply a fairer system to
all future service.

In relation to sex, we anticipate that, broadly, the proportion of
men and women who would qualify for the revised underpin and
benefit from that protection matches the profile of the scheme.
This assessment is also based on analysis undertaken by GAD
on active membership data for the LGPS as at 31st March
2019.

Proportionally, GAD’s assessment is that men would be
marginally more likely to qualify for the revised underpin and to
benefit to a greater extent from underpin protection than
women. This reflects the fact that, in line with previous scheme
experience, the average male LGPS member would be
expected to have higher salary progression than the average
woman and that women are generally expected to have higher
voluntary withdrawal rates than men. Members with longer
scheme membership and with higher salary progression would
be more likely to receive an addition to their pension through
the underpin (i.e. where the final salary benefit is higher).

These small differential impacts also demonstrate some of the
effects that can arise under a final salary design. The
Government proposes to move all local government pensions
accrual to a career average basis, without underpin protection,
from April 2022 to apply a fairer system to all future service.

Limited data specific to the LGPS in England and Wales is
available in relation to other protected characteristics. However,
we have considered wider data from the Labour Force Survey
(Q1 2020) and the Annual Population Survey (2019) in
considering these characteristics. We do not consider that the
changes to underpin protection proposed in the consultation will
result in any differential impact to individuals with the following
protected characteristics: disability, ethnicity, religion or belief,
gender reassignment, pregnancy and maternity, sexual
orientation and marriage/civil partnership.

Further information regarding the equalities impacts of our
proposals is contained in paragraphs 111 to 127. In this
consultation, we are seeking views from stakeholders on the
equalities impacts of the changes proposed. These views will
be considered in determining how to proceed following the
consultation exercise.

The potential equalities impacts of our proposals will be kept
under review. A further equalities impact assessment will be




undertaken following the consultation at the appropriate
juncture.

Other impacts

The proposals in this paper are estimated to cost LGPS
employers £2.5bn in the coming decades, as protected
members retire and begin to receive their benefits. This
estimate is based on a number of assumptions regarding the
demographics of the LGPS in the years to come. Predicting
whether the underpin becomes valuable in the future depends
heavily on assumptions on long-term future pay growth trends.
The £2.5bn estimate is based on an annual future long-term
pay growth assumption of CPI+2.2%, which is the assumption
used by GAD for the 2016 valuations of public service pension
schemes. If annual future pay growth is less than this, the
ultimate costs will be lower (and vice versa).

As the LGPS is a funded scheme, employer contribution rates
are set through local fund valuations and take into account a
number of factors. As a result of this, it is not possible to say
precisely how the proposals may impact on any individual
employer’s contribution rate.

None of the changes contained in this consultation require a
Regulatory Impact Assessment under the Small Business,
Enterprise and Employment Act 2015.

Basic Information

To:

This consultation outlines details of proposed changes to the
benefits of the LGPS and is particularly aimed at LGPS
administering authorities, scheme members, scheme employers
and their representatives.

Any change to the LGPS is likely to be of interest to other
stakeholders as well, such as professional advisers and local
taxpayers. We welcome views on the proposals from all
interested parties.

Body/bodies
responsible for

the consultation:

Local Government Finance Stewardship, Ministry of Housing,
Communities and Local Government

Duration: This consultation will last for 12 weeks from 16/07/2020 to
08/10/2020
Enquiries: For any enquiries about the consultation please contact:

LGPensions@communities.gov.uk

How to respond:

Please respond by email to:

LGPensions@communities.gov.uk



mailto:LGPensions@communities.gov.uk
mailto:LGPensions@communities.gov.uk

Alternatively, please send postal responses to:

Local Government Finance Stewardship

Ministry of Housing, Communities and Local Government
2" floor, Fry Building

2 Marsham Street

London

SW1P 4DF

When you are responding, please make it clear which questions
you are responding to. Additionally, it would be very useful if
you could confirm whether you are replying as an individual or
submitting an official response on behalf of an organisation and
include:

- your name,

- your position (if applicable),

- the name of your organisation (if applicable),
- an address (including post-code),

- an email address, and

- a contact telephone number.




Introduction

1. This consultation contains proposals to amend the rules governing ‘transitional
protection’ in the LGPS, following a successful legal challenge to transitional protection
arrangements in the firefighters’ and judicial pension schemes.

2. In April 2014, a series of changes were made to the Local Government Pension
Scheme in England & Wales (LGPS) to reform the scheme’s benefits structure. These
changes were implemented as part of a wider project across Government to reform public
service pensions and put them on a more sustainable, affordable and fairer footing for the
longer term. In the LGPS, these changes included:

e moving benefit accrual from a final salary to a career average basis, and
¢ linking members’ normal pension age with their State Pension age (but at a
minimum of 65).

3. Following negotiations with trade unions, transitional protection for members nearing
retirement was implemented by the Government as part of the overall reform package and
was designed to ensure that older workers had certainty and would not be any worse off
as a result of the reforms made to the scheme. Transitional protection arrangements
applied across public service pension schemes and in the LGPS were implemented
through a statutory ‘underpin’.

4. Whilst all LGPS members joined the career average scheme in April 2014, members
who met certain qualifying criteria (including that they had been within ten years of their
final salary scheme normal pension age on 15t April 2012) gained statutory underpin
protection. Underpin protection means additional checks are undertaken for protected
members with the intent of ensuring that the career average pension payable under the
reformed LGPS is at least at high as the member would have been due under the final
salary scheme. Where it is not as high, scheme regulations provide that an addition must
be applied to the member’s career average pension to make up the shortfall.

5. In the ‘McCloud’ and ‘Sargeant’ court cases (which related to the judicial and firefighters
pension schemes respectively), the Court of Appeal found that the transitional protection
arrangements in those schemes directly discriminated against younger members in those
schemes and this could not be objectively justified. In July 2019, the Government
confirmed its view that the ruling had implications for all the main public service pension
schemes, including the LGPS, and that the discrimination would be addressed in all the
relevant schemes, regardless of whether members had lodged a legal claim.

6. This consultation sets out how MHCLG propose to amend the statutory underpin to
reflect the Courts’ findings in these cases. Primarily, we propose to remove the age
requirements from the underpin qualification criteria. However, we are also proposing
additional changes to ensure that the underpin works effectively and consistently for all
qualifying members following the extension of the underpin to younger members. From
April 2022, it is proposed that the period of underpin protection will cease and all active
LGPS members will accrue benefits in the career average scheme, without a continuing
final salary underpin.



7. Views from respondents are sought on questions 1 to 29 as well as on the draft
regulations attached as annex B.
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Background

Public service pension reform and transitional protection

8. In April 2014 and April 2015 the Government introduced reformed public service
pension schemes. The changes followed a fundamental structural review by the
Independent Public Service Pension Commission (IPSPC), chaired by Lord Hutton of
Furness.

9. The Government commissioned the review because the cost of providing the schemes
had increased significantly over the previous decades, with most of this increase falling to
the taxpayer. At the same time, occupational pension provision in the private sector had
changed significantly; employers were increasingly moving away from offering defined
benefit pension schemes’.

10. In their final report?, the IPSPC set out a framework for comprehensive reform of public
service pensions that sought to balance concerns about the cost of the schemes to
taxpayers and the need to ensure decent levels of retirement income for those who have
devoted their working lives in the service of the public.

11. The Government accepted Lord Hutton’s recommendations as the basis for
consultation with scheme employers, trade unions and other interested parties. During
negotiations the Government agreed to protect those public service workers who, as of 1
April 2012, had ten years or less to their normal pension age (NPA)3, as they had least
time to prepare.

12. The reforms were implemented in the LGPS in England and Wales from 15t April 2014,
and in the other main public service pension schemes from 15t April 2015. The main
features of the reformed schemes include later retirement ages to reflect the fact people
have been living longer, higher employee contributions to rebalance the costs of the
schemes between the members and taxpayers, and pensions based on average earnings
rather than on pay at the point members retire or otherwise leave the schemes.

13. The schemes were designed to ensure that members would have good pensions,
which at least met the target levels identified by Lord Turner’'s Pension Commission on the
levels of income needed in retirement. The reformed schemes should provide many low
and middle earners working a full career with pension benefits at least as good as, if not
better than, the benefits they would have received under the previous arrangements.

14. The reformed schemes remain among the most generous available in the UK, and an
important part of the remuneration of public service workers. Public service pension

' Chart Ex. 1, p8 of IPSPC interim report, October 2010, https://www.ucu.org.uk/media/4328/Independent-
Public-Service-Pensions-Commission---interim-report-7-Oct-10/pdf/hutton _pensionsinterim _071010.pdf

2 https://www.gov.uk/government/publications/independent-public-service-pensions-commission-final-report-
by-lord-hutton

3 In the 2008 Scheme, a member’s normal pension age was known as their normal retirement age. However,
for consistency, in this consultation document we refer to it as their normal pension age or their NPA.
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provision compares favourably with pension provision in the private sector. In 2019 34% of
all employees with workplace pensions in the public sector received contributions of at
least 20% from their employer. This compares with just 3% of all employees with
workplace pensions in the private sector who received at least 20% from their employer*.

Reform in the LGPS

15. In the LGPS, the final salary scheme that existed prior to these reforms was known as
‘the 2008 Scheme’. The reform package implemented from April 2014 (‘the 2014
Scheme’) through the Local Government Pension Scheme Regulations 2013° (‘the 2013
Regulations’) consisted of the following main elements:

o fundamentally, and consistent with the approach taken across the public sector, a
move to future benefit accrual based on a member’s pay over their career (a ‘career
average’ structure), from a structure where member’s benefits were based on a
member’s pay at leaving the scheme (a ‘final salary’ structure). Importantly, where
active members had membership of the LGPS prior to April 2014 and did not have
a disqualifying break in service®, but had aggregated their membership, they
retained a ‘final salary link’ that meant their pay at point of leaving the scheme
would still be used in calculating their 2008 Scheme benefits, even where this is
after April 2014.

e a move from a NPA of 65 to a NPA linked to a member’s State Pension age,
subject to a minimum of 65 (currently ranging from 65 to 68), but with members still
able to retire as early as 55 or as late as 75, with actuarial reductions or increases
applied, respectively.

e a move from a 1/60™ accrual rate to a 1/49™ accrual rate. A pension scheme’s
accrual rate is the proportion of a member’s pay that they receive for each year of
membership. The change in the LGPS accrual rate in the 2014 Scheme was a 22%
improvement from that which applied in the 2008 Scheme.

e revisions to employee contribution bandings. From April 2014, employees’
contributions to the LGPS were banded from 5.5% of earnings (for members
earning less than £13,500 per year) up to 12.5% of earnings (for members earning
over £150,000 per year). Contribution rates had also been banded in the 2008
Scheme, but the range had been narrower, from 5.5% to 7.5% of earnings.

¢ the introduction of a 50/50 section, giving scheme members the flexibility to pay half
the contributions for half the pension accrual for a period of time, whilst still retaining
full life cover and ill-health cover.

4

https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/workplacepensions/bulletins/annualsurve
yofhoursandearningspensiontables/2019provisionaland2018finalresults#contributions-to-workplace-pensions
5 http://www.legislation.gov.uk/uksi/2013/2356/contents, as amended

8 Where referred to in this document, a ‘disqualifying break in service’ is a continuous break of more than five
years in active membership of a public service pension scheme.
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16. As a whole, the package was designed to achieve the Government’s aims in making
the LGPS more sustainable, affordable and fairer in the longer term. In particular, the
combination of the move to a career average basis and the improvement to the LGPS’s
accrual rate should mean that many low and medium paid members will receive a pension
from the 2014 Scheme at least as good as the pension they would have received from the
2008 Scheme. In addition, whilst LGPS employer contributions vary, members will benefit
from significantly higher employer contributions than the average applicable in the private
sector.

The statutory underpin

17. The LGPS provided transitional protection to its older workers via a statutory underpin
(hereafter referred to as ‘the underpin’). All members moved into the 2014 Scheme on the
reform date of 15t April 2014, but ‘protected members’ (being the older group of members
who met certain qualifying criteria and originally had underpin protection) were given an
underpin that provides their retirement pension cannot be less than it would have been in
the 2008 Scheme. In some public service pension schemes, tapered protections were
provided to members who were between 10 and 14 years from their NPA on 15t April 2012,
and so were not eligible for full protection (which was reserved for those within ten years of
their NPA on 15t April 2012) However, in the LGPS, there were no tapered protections.

18. Underpin protection differs from the approach used in other main public service
pension schemes’ where older workers who met the criteria for transitional protection
stayed in their final salary schemes after separate, new career average schemes were
introduced in April 2015. In those schemes, different rules may therefore apply to
protected and unprotected members in relation to areas of scheme design including
contribution rates, survivor benefits and ill health retirement.

19. By contrast, the existing underpin only has application in relation to the value of a
protected member’s pension at their ‘underpin date’ (see paragraph 20 for further details).
All members have participated in the reformed career average scheme from April 2014
and the same rules in relation to contributions and benefits apply to all members in the
same way.

20. Underpin protection in the LGPS was implemented through regulation 4 of the Local
Government Pension Scheme (Transitional Provisions, Savings and Amendments)
Regulations 20148 (‘the 2014 Regulations’). At a high level, underpin protection under
regulation 4 works in the following way:

e Underpin protection is granted to those who were active members in the LGPS on
31st March 2012 and who on 15t April 2012 were 10 years or less from the NPA

7 With the exception of the local government pension schemes in Scotland and Northern Ireland who took a
similar approach to the LGPS in England and Wales.
8 http://www.legislation.gov.uk/uksi/2014/525/contents/made, as amended
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applicable to the member under the 2008 Scheme (usually 65°)'° (regulation
4(1)(@)).

e Those who meet the basic criteria for underpin protection retain this so long as they
are:

o in active membership in the 2014 Scheme the day before their ‘underpin
date’ (see below),

o do not have a disqualifying break in service after 315t March 2012, and

o have not drawn benefits from the 2014 Scheme before their underpin date
(regulation 4(1)(b) to (d) and (3)).

e The underpin test is carried out on an individual’s ‘underpin date’ which is the earlier
of:

o the date the protected member reaches their NPA under the 2008 Scheme
(usually 65), or

o the date the protected member ceased to be an active member of the
scheme with an immediate entitiement to a benefit (regulation 4(2)).

e The underpin test is carried out by comparing the ‘assumed benefits’ (i.e. the career
average benefits the protected member has accrued) against the ‘underpin amount’
(i.e. the final salary benefits the protected member would have accrued if the
scheme had not been reformed) (regulations 4(5) and (6)). These paragraphs
contain detailed provisions which enable administrators to take into account a
variety of factors in the comparison of benefits. For example, where the protected
member is due to receive an enhancement to their 2014 Scheme benefits as a
result of retiring on ill-health grounds, the difference between that enhancement and
the enhancement they would have received under the 2008 Scheme would be
considered.

e |f the underpin amount is calculated to be higher than the assumed benefits on the
underpin date, the protected member’s pension account is to be increased by the
difference (regulation 4(4)).

The McCloud and Sargeant cases

21. Soon after the reformed scheme benefit structures were introduced in other public
service pension schemes in April 2015, legal challenges were brought against the
transitional protection arrangements in the judicial and firefighters’ pension schemes
(‘McCloud’ and ‘Sargeant’, respectively) on various grounds including that the transitional
protections offered to older members constituted unjustified direct age discrimination. In
those cases, younger firefighters and judges argued that younger members were treated
less favourably than older members who were given transitional protection. The Court of

% By virtue of regulation 24(4) of the 2014 Regulations, some groups had a protected 2008 Scheme NPA of
60 in relation to their 2008 Scheme benefits.

10 By virtue of regulation 9(1) of the 2014 Regulations, members who were not active in the LGPS on 315t
March 2012, but who were active in another public service pension scheme on that date and who meet
certain qualifying criteria may also have underpin protection
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Appeal ruled in December 2018 that transitional protection in the judicial and firefighters’
pension schemes gave rise to unlawful age discrimination.

22. The Government sought permission to appeal to the Supreme Court. This application
was refused on 27 June 2019. In a written ministerial statement on 15 July 2019, the
Government explained that it accepted that the Court of Appeal’s judgment had
implications for all schemes established under the Public Service Pensions Act 2013, as
all schemes had provided transitional protection arrangements for older members. The
Government confirmed that it would take steps to address the difference in treatment
across all schemes and for all members with relevant service, regardless of whether they
had lodged a claim. The matter has been remitted to the Employment Tribunals to
determine a remedy for claimants'. Since summer 2019, MHCLG have been considering
the changes necessary to remove the unlawful discrimination from LGPS regulations, and
in February 2020 held technical discussions with the Scheme Advisory Board on these
proposals.

™ https://www.judiciary.uk/wp-content/uploads/2018/12/lord-chancellor-v-mcloud-and-ors-judgment.pdf
2 https://www.parliament.uk/business/publications/written-questions-answers-statements/written-
statement/Commons/2019-07-15/HCWS1725/

3 The LGPS in England and Wales does not have any ongoing court cases relating to its underpin
protection.
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Addressing the discrimination

Our approach

23. In the McCloud and Sargeant cases, the Courts identified unjustified age discrimination
in transitional protection arrangements in the Judicial and Firefighters’ Pension Schemes.
In relation to the LGPS, this difference in treatment exists between two groups of LGPS
members:

e those who were in service on 315t March 2012 and were within ten years of NPA on
18t April 2012, therefore benefiting from underpin protection and ‘better off’ than the
second group; and,

e those who were in service on 315t March 2012 and were more than ten years from
NPA, were not eligible for underpin protection and therefore ‘worse off’ than the
protected members (as they were not guaranteed a pension of at least the level
they would have received in the final salary scheme).

24. At a high-level, our proposal for removing the difference in treatment from the LGPS is
to extend underpin protection to the second group of members listed above —i.e. those
who were not old enough to receive underpin protection when it was originally introduced.
This should ensure that the two groups listed are treated equally for benefits accrued from
April 2014 onwards. This proposal is described in more detail in the next section (‘Detailed
proposals’). The updated underpin is referred to here as ‘the revised underpin’. The
members who would be in scope of the revised underpin, both the group originally
protected and those who would newly gain underpin protection under our proposals, are
collectively referred to as ‘qualifying members’ in this document.

25. Consultees may be aware that Government has separately recently launched a
consultation' seeking views on this matter as it applies to most of the other main public
service pension schemes'®. As noted already, transitional protection arrangements were
different in other public service pension schemes and therefore different issues arise in
considering an appropriate remedy for the discrimination found in McCloud and Sargeant.
That other Government consultation seeks views on two options for removing the
discrimination in those schemes, both involving an element of member choice between the
reformed career average schemes and the legacy final salary schemes.

26. Member choice is being considered in relation to other public service pension schemes
because, in those schemes, the two groups of members have participated in different
pension schemes since April 2015 with different benefits between reformed and legacy
schemes and, potentially, different employee contribution rates. This is not the case in the
LGPS because underpin protection is designed to ensure that a qualifying member is
better off without needing to make a choice.

4 https://www.gov.uk/government/consultations/public-service-pension-schemes-consultation-changes-to-
the-transitional-arrangements-to-the-2015-schemes
5 The LGPS is out of scope for the other Government consultation.
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27. As set out in paragraphs 17 to 20, the underpin is principally an administrative test
undertaken at the earlier of the date a qualifying member leaves active service and the
date they reach their 2008 Scheme normal pension age. It is designed to guarantee that a
qualifying member’s pension calculation gives them the better of a) the pension they have
built up in the career average 2014 Scheme and b) the pension they would have built up in
the final salary 2008 Scheme, over the same time period.

Question 1 — Do you agree with our proposal to remove the discrimination found in
the McCloud and Sargeant cases by extending the underpin to younger scheme
members?

28. To achieve the full benefits of the career average reforms made in April 2014, it is the
Government'’s view that the underpin period should end for all qualifying members at a
specified point in time.

29. Under the rules governing the existing underpin, no further underpin dates will arise
beyond 31st March 2022, as this is the last date a protected member can reach their 2008
Scheme NPA. In considering how to equalise treatment between the unprotected and
protected groups, we propose that both groups will be given underpin protection from 1st
April 2014 to 31st March 2022 (or to the members’ underpin date, where this is earlier).
We consider that this approach will mean there is a consistent period of protection for all
qualifying members — i.e. those who were members of the scheme on 31st March 2012
and who went to on to have 2014 Scheme membership without a disqualifying break in
service (and who aggregated their membership), regardless of their age.

30. From 1st April 2022 it is our intention that all service in the LGPS will be on a career
average basis, with no underpin. As set out in the Background section, we believe that the
move from a final salary to a career average pension scheme design in April 2014 created
a fairer structure for LGPS members. Under the 2014 Scheme, those public servants who
see considerable increases in earnings over their career — and particularly towards the end
of their career — are no longer likely to be relatively favoured compared with their
colleagues who did not. Phasing out underpin protection is an important step to achieving
the full benefits of a career average scheme design.

Question 2 — Do you agree that the underpin period should end in March 20227?

31. We are keen to ensure that the group of younger members who, under our proposals,
would gain underpin protection have an equivalent level of protection to their older
colleagues. It is therefore proposed that the underpin comparison would not, for most
qualifying members, take place upon the underpin period ending in March 2022. Instead,
the comparison of 2008 Scheme and 2014 Scheme benefits would take place at a
qualifying member’s underpin date (generally, the earlier of the member’s date of leaving
and age 65), even if this is after March 2022 —i.e. qualifying members will retain an
ongoing ‘final salary link’, consistent with their pre-2014 pension accrual. For those who
are currently at an earlier stage of their career, and who may have promotions and other
salary increases later in their career, this ensures a fairer comparison of the two schemes’
benefits. The final pay calculation would be based on a member’s pay over their last 365
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days of active membership, and would take into account the existing ‘lookback’ provisions
where members have had a reduction in pay’®.

32. As part of this project we have considered how the existing underpin regulations work
and the following section contains details of changes we are proposing. Collectively, the
changes mean that the revised underpin regulations will differ in a number of respects
from the existing underpin provisions contained in regulation 4 of the 2014 Regulations.
We consider that these amendments are essential to ensure that the underpin regulations
are clear and consistent and provide a framework of protection that works more effectively
for all stakeholders and which, at the same time, provides in essence the same level of
protection to scheme members.

33. Nonetheless, to avoid creating new differences in treatment in the LGPS, we propose
that the amended regulations will apply retrospectively from 15t April 2014, ensuring that all
qualifying members are subject to the same detailed provisions. We believe this is the best
approach and one which will allow us to be confident we are addressing the findings of the
Courts, and removing differences in treatment between older and younger workers. We do
not plan that members’ accrued rights would be detrimentally affected as a result of this
approach, but we welcome comments from stakeholders if there are specific concerns
about potential accrued rights issues.

34. In proposing these changes, we have considered the legal principle of ‘minimum
interference’. The courts have found this principle generally applies to pensions changes
following an equal pay issue. Whilst it has not been recognised outside the context of
equal pay, it could be considered in other contexts too. ‘Minimum interference’ means that
the scheme is obliged to make the minimum necessary interference to ensure the scheme
operates lawfully. Whilst some of the changes outlined in this consultation paper are not a
direct consequence of the Courts’ findings in the McCloud and Sargeant cases, we believe
that they are necessary for the effective and consistent application of underpin protection
to members of the LGPS.

35. Retrospective application of the proposed regulations means that certain cases will
need to be revisited by scheme administrators. Below are examples of such cases:

e (Cases where a member had underpin protection originally and the revised underpin
may have applied differently to them. In practice, this may be all cases where a
member already has underpin protection and has since had their underpin date.

e Cases where a member does not currently have underpin protection, but would
have under the revised underpin, and has since retired or left the LGPS with a
deferred benefit.

e Cases where a member does not currently have underpin protection, but would
have under the revised underpin, and has since transferred out of the LGPS or
trivially commuted their benefits.

36. There will also be more difficult cases, for example, where members who may have
benefitted from the proposals outlined in this consultation have died. In such cases, it is

6 Under the 2008 Scheme, members with pay reductions or restrictions in their last ten years of continuous
employment may have the option to have their final pay calculated as the average of any 3 consecutive
years’ pay in their last 13 years.
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our view that administrators should take all steps to ensure that any retrospective increase
in a member’s pension arising from the underpin is taken into account in respect of
relevant survivor benefts that became payable at the time of the member’s death.

37. We are aware that retrospective application of the proposed draft regulations will lead
to significant administrative complexity. We do not anticipate any recalculations would
result in members’ benefits being detrimentally affected. Further consideration of the
complexities arising from retrospection are considered in the Implementation and Impacts
section.

Question 3 — Do you agree that the revised regulations should apply retrospectively
to 15t April 2014?

38. This consultation sets out proposals which are principally about removing unlawful
discrimination from the LGPS. Achieving this key aim, and minimising the risk of further
issues arising, has therefore been our primary concern in coming forward with these
proposals. However, in doing so, we have been conscious of the additional administrative
burden these changes would create and have sought to minimise the impacts wherever
possible. We consider that the proposed approach is the simplest way we can effectively
ensure that the revised underpin works effectively and fairly for all. Further consideration of
the potential administrative impacts of the proposals is outlined in paragraphs 134 to 136.
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Detailed proposals

39. This section contains our detailed proposals on the proposed amendments to the
underpin. Draft regulations have been prepared (annex B) and we would welcome general
comments on those draft regulations, as well as specific comments on the below
questions.

Question 4 — Do the draft regulations implement the revised underpin which we
describe in this paper?

Question 5 — Do the draft regulations provide for a framework of protection which
would work effectively for members, employers and administrators?

Question 6 — Do you have other comments on technical matters related to the draft
regulations?

The revised underpin — basic elements

40. The approach we have taken to the revised underpin consists of a number of basic
elements, as described here.

Qualification criteria

41. Fundamentally, under the revised underpin, members would no longer need to have
been within ten years of their 2008 Scheme NPA to qualify for underpin protection.
Members who were active in the 2008 Scheme on 31st March 2012 and who have
accrued benefits under the 2014 Scheme without a disqualifying break in service (five or
more years) would have underpin protection, subject to aggregation requirements.

42. An aspect of the existing underpin regulations that we are seeking to change is the
requirement that a member must leave active service with an immediate entitlement to a
pension for underpin protection to apply to them (regulation 4(1)(b) of the 2014
Regulations). We anticipate that when underpin protection is extended to younger workers,
it is much more likely that members will leave the scheme before having an immediate
entitlement to benefits, meaning they would not, as things stand, benefit from underpin
protection. Under the revised underpin, we propose that underpin protection would apply
where a member leaves with either a deferred or an immediate entitlement to a pension.
This approach is also more likely to ensure that LGPS regulations are compliant with
preservation requirements under the Pension Schemes Act 1993, which broadly require'”
that schemes do not contain rules which mean that leavers prior to normal pension age
are treated less favourably than leavers at normal pension age. The retrospective
application of this change would also aim to ensure that any members protected under the

7 Section 72 of the Pension Schemes Act 1993
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existing underpin who have suffered detriment due to the current wording would regain
their underpin protection’®.

43. As per existing requirements, members who leave the LGPS without an immediate or
deferred entitled to a pension’® would not have underpin protection, as they would only be
eligible for a refund of their contributions, aggregation with another LGPS record or a
transfer to another scheme

Question 7 — Do you agree that members should not need to have an immediate
entitlement to a pension at the date they leave the scheme for underpin protection
to apply?

Question 8 — Are there any other comments regarding the proposed underpin
qualifiying criteria you would like to make?

Aggregation

44. In reviewing the operation of the existing underpin, it has become clear that the current
regulations do not implement our policy intent as clearly as we would like in one important
respect, and the existing regulations could cause substantial new issues to arise. Whilst
the LGPS is one pension scheme, with rules defined at the national level through scheme
regulations, it is a locally administered scheme, with 87 administering authorities
throughout England and Wales. It is an important principle for the effective and efficient
administration of the scheme that administrators are generally able to calculate pension
benefits independently and do not need to obtain data from other LGPS administrators to
be able to undertake basic pension calculations. Such an approach also ensures that the
scheme is run in accordance with the principle of ‘data minimisation’, where personal data
is not shared between data controllers any more than is necessary for the effective
administration of a member’s pension.

45. To prevent such complications, the LGPS has aggregation provisions which mean that
separate pension records can be joined together?. This means that, in most cases,
members can choose whether to have LGPS records aggregated (or ‘joined up’) or kept
separate from one another. Since 15t April 2014, aggregation is usually automatic?’ -
where a member leaves an employment with a deferred benefit and then rejoins the LGPS

'8 For example, members who, under regulation 24(1) of the 2014 Regulations, had a protected NPA of 60 in
the 2008 Scheme. Some of these protected members would have been younger than 55 in April 2014 and
may not have had an immediate entitlement to benefits at their underpin date.

'® This applies where members do not have a qualifying service for a period of two years (regulation 3(7) of
the 2013 Regulations). Special provisions apply where members joined before 15t April 2014.

20 This does also require data sharing between administering authorities. However, the transfer of a record
from one authority to another following a structured aggregation process is likely to be simpler and less
prone to error than ad hoc sharing necessary to undertake pension calculations from time-to-time over a
member’s career.

21 Where a member only has a deferred refund entitlement (i.e. has left with a refund entitlement which has
not yet been paid) from a ceased period of LGPS membership, this must be aggregated with their
subsequent LGPS membership and there is no choice (regulation 22(5) and (6) of the 2013 Regulations.
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in another employment (potentially in another pension fund), they have 12 months to elect
to their administrator for aggregation not to apply?2.

46. Where a member takes a decision which means their LGPS benefits are
unaggregated, these are generally administered as separate entitlements. Where a
member takes a decision which means their LGPS benefits are aggregated, their
combined record is generally administered as one period of membership. For example,
where a member with 2008 Scheme membership has not had a disqualifying break in
service and aggregates that record with another LGPS membership, they would retain
their final salary link on the combined record. By contrast, if the same member decides not
to aggregate their membership they would lose their final salary link?® on the unaggregated
record. These rules preserve the approach described above, through which local
administrators are generally able to calculate separate benefits independently.

47. However, regulation 4 of the 2014 Regulation does not appear to include an
aggregation requirement for underpin protection to apply. A strict interpretation of
regulation 4(1)(a) therefore appears to suggest that where, for example, a member was:

a) active in the LGPS on 315t March 2012,

b) subsequently active in the 2014 Scheme in a separate employment without a
disqualifying break in service, and

c) the two records were not aggregated,

underpin protection would still apply. In our view, this would be extremely difficult for
scheme administrators to effectively administer in the coming decades. It is also
inconsistent with the general approach MHCLG has adopted in relation to the
administration of the LGPS, as described in paragraph 45, and as has been applied in
relation to the final salary link.

48. Where there is no requirement to aggregate benefits, administrative difficulties would
not only arise in determining who has underpin protection (as a previous record may be
held in another fund), but also in actually undertaking the underpin comparison. One
scenario that may be likely to occur more frequently, as a result of the significant
expansion of the underpin proposed in this document, would be situations like the
following:

e A member has two, unaggregated LGPS records in separate funds:
o Membership one — active from 2011 to 2016, and
o Membership two — active from 2017 to 2022.

e As the member was in active service on 315t March 2012 and had 2014 Scheme
membership, without a disqualifying break in service, they have underpin
protection.

e Upon leaving membership one, the member would have an underpin date
(calculated in the normal way).

22 By virtue of regulation 22(8) of the 2013 Regulations.
2 By virtue of regulation 3(8) of the 2014 Regulations.
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e The member would also have an underpin date upon leaving membership two for
their active membership in the scheme over the underpin period (for this member,
2014 to 2016 and 2017 to 2022). This would require the second fund to undertake
an underpin comparison for the whole period using data they hold and data they
need to obtain from the other fund (in relation to membership one).

¢ In this situation, it may also need to be considered whether any underpin addition
arising should be split between the two funds and the two employers, so as to
ensure liabilities are appropriately held.

49. This would clearly be extremely administratively complex and potentially lead to an
increased likelihood of errors being made. It is likely that other similar scenarios would also
arise, and that the administrative complexities would continue for many years (as some
members’ underpin date may not take place for 30 or 40 years).

50. In light of this, we are proposing that regulation 4 of the 2014 Regulations is amended
to make clear that members must meet the qualifying criteria in a single membership (a
‘relevant Scheme membership’ as defined in the proposed regulations) for underpin
protection to apply. So, where a member has had a break in service, or a period of
concurrent employment, their benefits must be aggregated for underpin protection to
apply. The introduction of the concept of ‘relevant scheme membership’ has allowed us to
define more clearly in the regulations the benefits administrators should be assessing
when undertaking underpin calculations.

51. As our intention is for the revised underpin regulations to apply retrospectively, it is
possible these changes will mean that some members of the LGPS who have underpin
protection at the moment (across separate LGPS memberships) would lose this. To
ensure that no member is worse off as a result of our proposed amendments, we are
proposing that active and deferred members are given an additional 12 months to elect to
aggregate previous periods of LGPS membership, where such a decision would mean
they have ‘relevant Scheme membership’ and therefore would have underpin protection. It
is not proposed that this decision would be required for pensioner members, whose
existing pensions would be unaffected by the aggregation changes outlined here.
Circumstances where current pensioner members have underpin protection which is
based on unaggregated membership and they have received an addition to their pension
as a result of their underpin protection are expected to be rare?.

52. The additional 12 months would apply from the date the regulations come into force.
This additional election period would not apply in respect of other periods of membership
members may wish to aggregate, only to periods where a failure to aggregate would mean
the member would not obtain underpin protection?®. Good communications with members

24 Such situations are expected to be rare due to a combination of factors. Generally, we expect that most
protected LGPS members currently retiring are better off under the career average scheme, due in part to its
substantially better accrual rate. Moreover, LGPS administrators are unlikely to be aware that a member has
underpin protection if a member has not aggregated their previous LGPS membership. We expect that
situations where a member has been awarded an underpin on unaggregated membership by their
administrator and that subsequent underpin calculation has shown the final salary pension to be better than
the member’s career average pension would be rare.

2 However, it should be noted that LGPS employers generally have the ability to allow aggregation beyond
the statutory limits set out in scheme regulations.
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in this situation will be crucial so that they understand whether this election period applies
to them and the implications of the decision they are being asked to consider. As set out in
paragraphs 131 and 133, we would plan to work closely with the Scheme Advisory Board
on member communications to support the changes proposed in this paper.

53. The Public Service Pensions Act 2013 applies certain requirements where a
responsible authority?® proposes to make scheme regulations containing retrospective
provisions which appear to the authority to have ‘significant adverse effects in relation to
the pension payable to or in respect of members of the scheme’ (section 23(1))?’.
Specifically, where this is the case, the following applies:

e The authority must obtain the consent of persons (or representatives of the
persons) who appear to the responsible authority to be likely to be affected by the
provisions (sections 23(1) and (3)).

e The authority must lay a report before Parliament (section 23(4)).

e The regulations become subject to the affirmative procedure, meaning they have to
be approved by a resolution of each House of Parliament (sections 24(1)(b) and
38).

54. We welome stakeholders’ views on whether the changes we describe in paragraphs
50 to 52 would have ‘significant adverse effects’ in relation to the pension payable to or in
respect affected members. Whilst the changes would have retrospective application, the
additional 12 month election period we are proposing would ensure that members have
the opportunity to aggregate their pension records and obtain underpin protection if they
wish. Members who wish to keep their records separate (perhaps as they have re-joined
the LGPS in a lower paid post and do not want a final salary link) would also be able to
retain this position by doing nothing.

Question 9 — Do you agree that members should meet the underpin qualifying
criteria in a single scheme membership for underpin protection to apply?

Question 10 — Do you agree with our proposal that certain active and deferred
members should have an additional 12 month period to decide to aggregate
previous LGPS benefits as a consequence of the proposed changes?

Question 11 — Do you consider that the proposals outlined in paragraphs 50 to 52
would have ‘significant adverse effects’ in relation to the pension payable to or in
respect of affected members, as described in section 23 of the Public Service
Pensions Act 20137

26 Under section 2 and schedule 2 of the Public Service Pensions Act 2013, the Secretary of State is the
responsible authority for the LGPS in England and Wales.

27 Certain requirements also apply under section 23(2) of the Public Service Pensions Act 2013 where the
responsible authority proposes to make scheme regulations that are retrospective in nature, but which have
significant adverse effects in other ways (for example, in relation to injury or compensation benefits). We are
content that these provisions would not apply in respect of these proposed changes.
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Achieving a fair and consistent underpin

55. Alongside the changes necessary to remedy the discrimination found by the Courts,
and the aggregation proposal above, we are also proposing some changes to underpin
provisions to ensure that the underpin works effectively and consistently for all members.

56. Breaks in service of less than five years — the 2014 Regulations do not currently
make clear whether it is permitted for the underpin to be re-calculated if a protected
member leaves active service and returns without a disqualifying break in service (i.e.
within five years). We propose that where a qualifying member leaves active service,
rejoins within five years and aggregates their benefits, a further underpin comparison
would be undertaken when they next reach their underpin date (i.e. leave active service or
reach their 2008 Scheme NPA), using their final salary at the most recent date of leaving
(and the results of the previous comparison disregarded). Taking this approach means that
promotional pay increases that may apply where a qualifying member progresses in their
career are taken into account in their underpin calculations. It also ensures younger
members of the scheme have equivalent protection to their older colleagues (whose final
salary benefit is based on their pay at the end of their career, after relevant promotions
and pay rises). It may also benefit those qualifying members who are more likely to have a
break in employment, such as women?® or those who have a disability. However, it is
proposed that qualifying members who re-join the LGPS after their 2008 Scheme NPA
would not have a further underpin date, even if they aggregate their previous pension
rights. This is consistent with our general approach that underpin protection only provides
protection until a member’'s 2008 Scheme NPA.

57. Earlyl/late retirement factors - When a protected member leaves the scheme, the
current underpin calculation does not take into account the impact of early/late retirement
factors, which may mean the calculation does not correctly identify the scheme in which
the member would receive the higher benefits. This situation arises because of differences
in NPAs in the 2008 and 2014 Schemes, which may mean early and late retirement factors
apply at different rates. We therefore propose that the revised underpin should include a
‘check’ to ensure that, at the point a qualifying member takes their benefits from the
scheme, they are still due to receive at least the pension they would have received under
the 2008 Scheme, after the application of any early/late retirement factors. Further detail
on how this will work is outlined in the next section regarding the two-stage process we
intend to adopt.

58. Death in service — the existing definition of the underpin date set out in regulation 4(2)
of the 2014 Regulation do not make clear what should happen where a member who has
underpin protection dies in active service. On a strict interpretation, the 2014 Regulations
would therefore appear to mean that there is no underpin comparison for such a member
(which could reduce any survivor benefit that may be payable). We do not believe that was
or should be the policy intent. In relation to the revised underpin, we therefore propose that
there would be a clear requirement for an underpin comparison to be undertaken where a
qualifying member dies in service.

59. Survivor benefits — it is not always clear how the survivor benefits provisions in the
2013 Regulations apply in relation to the underpin, and whether increases in benefits

28 http://www.parliament.uk/briefing-papers/sn06838.pdf
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arising from the underpin should be included in the calculation of survivor benefits
following the death of a protected member (from any status). We intend that the amended
regulations will make clearer how the underpin applies in relation to survivor benefits. In
general terms, it is our policy that where a qualifying member has an addition to their
pension arising from the underpin, this should be taken into account in determining the
value of relevant survivor benefits, where such benefits are based on the value of the
qualifying member’s pension. The next section of this paper outlines our policy on the
underpin and survivor benefits in more detail.

60. Together and individually, the changes we describe in paragraphs 56 to 59 are
intended to be beneficial for scheme members, and are intended to ensure that the revised
underpin works for all members with underpin protection in a consistent and effective way.
As outlined in paragraph 34, we have considered the principle of minimum interference but
believe that these changes are both appropriate and necessary.

Question 12 — Do you have any comments on the proposed amendments described
in paragraphs 56 to 597

A two-stage process

61. Under current provisions, the underpin calculation takes place at a single point in time
— a member’s underpin date, being the earlier of the date a member leaves active service
with an immediate entitlement to a pension, and the date they reach their 2008 Scheme
NPA. This has its advantages, such as in respect of administration. However, in the round,
we now consider a two-stage underpin process would provide a more robust form of
protection and the draft regulations attached propose such an approach. Under this, all
qualifying members would have an ‘underpin date’ and an ‘underpin crystallisation date’:

the purpose of the underpin date would be to provide for a provisional assessment
of the underpin, broadly comparing the qualifying member’s 2014 Scheme benefits
in a relevant scheme membership against the 2008 Scheme benefits they would
have accrued over the same period, in respect of the same membership. The
underpin date would take place at the earliest of the date the qualifying member:

o leaves active service in a relevant scheme membership,
o reaches their 2008 Scheme NPA, or
o dies.

Regardless of the outcome of this provisional comparison, there would be no
adjustment to a member’s pension at their underpin date. The purpose of the
comparison at a member’s underpin date would primarily be so that the member
has early information on how the underpin may apply to them. This recognises that
there may be many years between a qualifying member’s underpin date and their
underpin crystallisation date, when the final comparison is due to take place.

The purpose of the underpin crystallisation date would be to provide for a final
check at the point the qualifying member’s benefits from the scheme are
‘crystallised’ (where the member takes their pension from the scheme). The check
would be designed to ensure that qualifying members always receive at least the
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higher of the pension they would have been due from the 2014 Scheme and the
2008 Scheme, taking into account the impact of factors like early/ late retirement
adjustments.

62. We consider that the use of a two-stage process will achieve the following:

e Fundamentally, it should give qualifying members greater confidence that the
underpin process has given them the benefit that is better for their own personal
situation, even if they take their benefits many years after they leave the scheme.

e By undertaking an initial comparison at a member’s underpin date, it would give
qualifying members information about how the underpin may apply to them at the
earliest possible date, even if such calculations would only be provisional.

e |tis more compatible with the revised underpin where members can re-join,
aggregate their membership and have a further underpin date at a subsequent point
in time. Until the final underpin check at a member’s underpin crystallisation date,
there will be no change to a member’s active or deferred pension arising from the
underpin.

o |t reflects the fact that for most members retiring on age grounds, early and/or late
retirement factors will apply in calculating their 2008 and/or 2014 Scheme benéefits.
As these will not apply in the same way to a member’s 2008 and 2014 Scheme
entitlements (unless their 2008 Scheme NPA is the same as their State Pension
age), a final check at the point benefits are paid is necessary to ensure the member
is getting the higher benefit.

63. Further detail on the proposed two-stage process is contained in annex C and
illustrative examples of a variety of scenarios are included in annex D.

Question 13 — Do you agree with the two-stage underpin process proposed?
Underpin period and final salary link
64. As discussed earlier in the consultation (paragraphs 28 to 31), we propose that:

e the revised underpin be extended to provide underpin protection to all qualifying
members for service from 1st April 2014 up to and including 31st March 2022,
except where a member’s underpin date is sooner.

e from 15t April 2022, all LGPS membership accrues on a career average basis, with
no underpin,

e but to ensure that there is an equivalent level of protection between older and
younger members, the comparison of 2008 Scheme and 2014 Scheme benefits
would take place at a qualifying member’s underpin date, even if the underpin
period ends sooner.
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The revised underpin — application

65. This section describes how the revised underpin is intended to apply to qualifying
members at different stages of their membership of the scheme, and at different life
events.

Whilst in active membership

66. Whilst a qualifying member is in active service below their 2008 Scheme NPA, they will
remain a member of the 2014 Scheme. For the period up to 31t March 2022, active
qualifying members will accrue underpin protection. From 15t April 2022, accrual will be on
a career average basis alone, but active qualifying members will retain a final salary link in
relation to their underpin protection. Each year, a qualifying member’s annual benefit
statement will include an estimate of how the underpin would have applied to them if they
had left the scheme at the end of the scheme year (i.e. as if their underpin date had been
31st March in that year). In these estimates, no account would be taken of actuarial
adjustments relating to a member’s age.

67. If a qualifying member remains in active service at their 2008 Scheme NPA (normally
65), their underpin date will be triggered in relation to their relevant scheme membership,
meaning a comparison of their 2008 Scheme and 2014 Scheme pension (relating to the
period from 15t April 2014 up to 315t March 2022, or their 2008 Scheme NPA if earlier)
would be undertaken. This calculation would be based on the member’s final pay as at
their 2008 Scheme NPA (taking into account appropriate lookback provisions where
appropriate). The member would be informed of the results of this comparison, but also
informed that a check at their underpin crystallisation date would be undertaken at the
point they take their benefits to ensure they are getting the higher benefit. Final salary
increases or reductions beyond the member’s 2008 Scheme NPA would not impact on the
member’s underpin protection.

Concurrent employments

68. Underpin protection may apply to qualifying members who hold two or more active
memberships of the scheme at the same time (‘concurrent employments’). Under our

proposals, underpin protection would be linked to specific scheme memberships, with

members who have ‘relevant scheme membership’ having underpin protection on that
membership. Relevant scheme membership applies where:

e a member was an active member on 315t March 2012,
e a member has been an active member of the 2014 Scheme, and
e they did not have a disqualifying break in service.

69. Relevant scheme membership would apply in the normal way where a qualifying
member has concurrent employments — for example, if a member has two posts and
meets the criteria in one but not the other, they would have underpin protection in the
former post, but not the latter. Where a qualifying member leaves a concurrent post in
which they had relevant scheme membership before reaching their 2008 Scheme NPA
their underpin date would apply in relation to that employment. If they were to then
aggregate that membership with their ongoing post, the member would have a further
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underpin date at the earlier of the date they leave that post or the date they reach their
2008 Scheme NPA.2°

At date of leaving (without taking scheme benefits)

70. Where an active qualifting member leaves the LGPS before their 2008 Scheme NPA
with a deferred entitlement to benefits, their underpin date would apply at their date of
leaving. A provisional underpin comparison would be undertaken for the period up to 31st
March 2022, or to the member’s date of leaving if earlier. The member would be informed
of the results of this comparison, but also informed that a check at their underpin
crystallisation date would be undertaken at the point they take their benefits to ensure they
are getting the higher benefit.

Whilst a deferred member

71. For qualifying members who have had an underpin date after leaving active
membership of the scheme with a deferred benefit, annual benefit statements sent to the
member would include details of the provisional calculations undertaken at their underpin
date. The results of these calculations would be adjusted to reflect cost of living changes
between the member’s underpin date and the date of their annual benefit statement.

Re-joiners

72. Where a qualifying member who has had an underpin date in respect of a relevant
scheme membership re-joins the scheme without a disqualifying break in service and
aggregates their previous scheme membership with their active pension account®, they
will retain continuing underpin protection for any service up to 315t March 2022. For service
from April 2022 onwards, the member will retain a continuing final salary link in relation to
their underpin protection (as well as in respect of their pre-2014 final salary membership).
A further underpin date will occur at the date the member leaves active service or the date
they reach their 2008 Scheme NPA.

Age retirement

73. When a qualifying member takes voluntary payment3! of their benefits in a relevant
scheme membership at any age between 55 and 75, their underpin crystallisation date will
apply. This means that the final comparison of their benefits will be undertaken to
determine whether the 2014 Scheme or 2008 Scheme benefits would be better. For
qualifying members who retire from active status and do so before their 2008 Scheme
NPA, the member’s underpin date will take place as at their date of leaving®. The
underpin crystallisation date will take place upon their pension coming into payment.

2% Under regulations 22(6) or (7) of the 2013 Regulations

30 Under regulation 22 of the 2013 Regulations, all scheme members must have a pension account. Unless
aggregated, members have multiple pension accounts for multiple periods of scheme membership.

31 Non-voluntary payment of benefits following redundancy and business efficiency are covered in paragraph
100.

32 As described in paragraph 67, where a qualifying member is in active service at their 2008 Scheme NPA,
this would be their underpin date.
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74. In the underpin crystallisation date calculation, the scheme administrator will take the
provisional calculations from a qualifying member’s underpin date and update these to
take into account the effects of cost of living changes since the member’s underpin date,
as well as the impact of early/ late retirement factors. Where the final values show that the
member would have been better off under the 2008 Scheme, an addition will be made to
the member’s 2014 pension account. The member’s total pension in that relevant scheme
membership for the period from 15t April 2014 to 315t March 2022 would also be payable
without any further actuarial adjustment relating to the member’s age.

Ill-health retirement

75. For most qualifying members retiring on ill-health grounds, their date of leaving will be
their underpin date33. As applies under the existing underpin provisions, the underpin
calculation at a qualifying member’s underpin date will take into account any
enhancements that they may be due where they are receiving ‘tier 13 or ‘tier 2’3 benefits
under regulation 39 of the 2013 Regulations, and compare these against the relevant
enhancements that would have applied under the 2008 Scheme. This comparison of
enhancements would apply up to the earlier of a qualifying member’s 2008 Scheme NPA
and 315t March 2022.

76. A qualifying member’s ill-health retirement date will be their underpin crystallisation
date, in all cases. This calculation will take into account cost of living adjustments between
the member’s underpin date and their underpin crystallisation date for members retiring
from deferred or deferred pensioner status. No account will be taken of actuarial
reductions relating to their age as these do not apply in relation to ill-health retirements,
but where the qualifying member is over their 2008 Scheme or 2014 Scheme NPA, the
impact of actuarial increases will be considered.

77. Whilst in most cases a member can only have one underpin crystallisation date, an
exception applies in relation to members who have retired with ‘tier 3’36 benefits. As tier 3
pensions are temporary, a qualifying member would typically have an underpin
crystallisation date at the point they begin receipt of their temporary pension and a
subsequent one at the point they receive payment of their suspended pension from the
scheme or the underpin otherwise crystallises (from deferred pensioner status). Whilst the

33 With the exception of deferred or deferred pensioner members taking ill-health retirement under regulation
38 of the 2013 Regulations, and members who have previously reached their 2008 Scheme normal
retirement age. Deferred pensioner members are members who were previously in receipt of a temporary
tier 3 ill-health pension which has since ceased, and the member has not yet taken their main scheme
benefits.

34 Subject to other criteria that apply, tier 1 benefits apply to members retiring on ill-health grounds who are
unlikely to be able to undertake gainful employment before their NPA (regulation 35(5)). Members receiving
tier 1 benefits receive an adjustment to their pension equalling the full benefits they would have accrued
between date of leaving and their 2014 Scheme NPA.

35 Subject to other criteria that apply, tier 2 benefits apply to members retiring on ill-health grounds who are
unlikely to be able to undertake gainful employment within three years of leaving the employment, but who
are likely to be able to undertake gainful employment before reaching their NPA (regulation 35(6)). Members
receiving tier 2 benefits receive an adjustment to their pension equalling 25% of the benefits they would have
accrued between date of leaving and their 2014 Scheme NPA.

36 Subject to other criteria that apply, tier 3 benefits apply to members who are likely to be capable of
undertaking gainful employment within three years of their date of leaving (regulation 35(7)). Members
receiving tier 3 benefits receive an unadjusted pension for a maximum of three years.
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former calculation would not take into account actuarial reductions that may apply, the
latter calculation would.

Death benefits

78. As noted earlier, under existing scheme regulations, it is sometimes unclear how
scheme death benefits interact with the underpin. Our policy intent is set out in this
section, and we have aimed to make these points clearer in the draft regulations. These
clarifications are essential to ensuring that the underpin works effectively and consistently.

79. Deaths in service - For a qualifying member in active service, their date of death will
be both their underpin date and their underpin crystallisation date. It is proposed that the
underpin comparison would take into account the enhancements that apply under the
2008 and 2014 Scheme regulations in relation to deaths in service. This comparison of
enhancements would apply up to the earlier of the qualifying member’s 2008 Scheme NPA
and 315t March 2022. This would be a new addition to the underpin regulations, and would
be consistent with the approach taken in relation to ill-health retirements (outlined above in
paragraph 75).

80. No adjustment relating to the underpin would apply to a qualifying member’s death
grant, as death grants for active members are based on a member’s pay, not their
pension.

81. Where survivor benefits are payable following a death in service of a qualifying
member, the underpin comparison would be based on the provisional calculations and
would not take into account the impact of early or late retirement factors which do not
apply in relation to survivor benefits. Where there is an addition (i.e. the 2008 Scheme
benefit is higher based on the unadjusted values), this addition would apply in the
calculation of the survivor’'s benefit, at the appropriate accrual rate for each type of
survivor.

82. Deaths from deferred status - \Where a qualifying member dies from deferred status,
their underpin date will have already taken place (on the date the member left active
service, or on their 2008 Scheme NPA, if earlier). The day of the member’s death would be
their underpin crystallisation date.

83. Where survivor benefits are payable following a death from deferred status, the
underpin comparison would be based on the provisional calculations and would not take
into account the impact of early or late retirement factors which do not apply in relation to
survivor benefits. Where there is an addition (i.e. the 2008 Scheme benefit is higher based
on the unadjusted values), this addition would apply in the calculation of the survivor’s
benefit, at the appropriate accrual rate for each type of survivor.

84. Any addition arising from the provisional calculations undertaken at a member’s
underpin date will also apply in the calculation of the death grant. For deferred members, a
death grant applies at 5 times the annual rate of pension, without actuarial adjustment
relating to the age of the member.

85. Deaths from pensioner status — Where a qualifying member dies from pensioner
status, the underpin date and the underpin crystallisation date will already have taken
place.
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86. Where survivor benefits are payable following the death of a pensioner, the underpin
comparison will be based on the provisional calculations undertaken at a qualifying
member’s underpin date and will not take into account the impact of early or late
retirement factors which do not apply in relation to survivor benefits. Where there is an
addition (i.e. the 2008 Scheme benefit is higher based on the unadjusted values), this
addition will apply in the calculation of the survivor’'s benefit, at the appropriate accrual rate
for each type of survivor.

87. Any addition arising from the provisional underpin calculation will also apply in the
calculation of the death grant, where applicable. For pensioner members, a death grant
applies at 10 times the annual rate of pension, reduced by the actual amount of pension
the member received prior to their death and by any lump sum commutation.

Public Sector Transfer Club transfers

88. The LGPS is a member of the Public Sector Transfer Club®. The Club is an
arrangement that facilitates the mobility of employment within the public sector by, for
example, enabling employees to avoid the reduction in the value of their accrued pension
that could otherwise occur as a result of changing employment. Final salary pension
transferees are awarded a service credit that maintains the member’s final salary link for
the pension accrued in their previous scheme. CARE transferees are awarded a pension
credit that continues the rate of in-service revaluation that was provided in the member’s
previous scheme. The intention of the Club is that a member should not lose out as a
result of changing employment within the public sector. Equally, the member should not
receive benefits that are higher in value than if they had not changed employment.

89. Separately, the Government is consulting® on proposals to remove the unlawful
discrimination from the other main public service pension schemes. That consultation
includes a section seeking views on how transfers under the Public Sector Transfer Club
may work in relation to the remedy proposals outlined in that consultation. It sets out that
one option would be for a member to make a choice between career average and final
salary benefits at the date of transfer, so that only one set of scheme benefits for the
remedy period needs to be considered for the transferred service.

90. The consultation also notes that considerations in the LGPS may be different, given
the different nature of transitional protection in the LGPS and that we would consult on
more detailed proposals in relation to Club transfers between the LGPS and the other
public service pension schemes.

91. One approach, which would be consistent with the option outlined in the wider
consultation, would be for the same principle to apply. This would mean the following:

e For Club transfers of protected service (accrued between April 2015 and
March 2022) into the LGPS - the receiving LGPS fund would give the member the
option of deciding whether they wanted to use the transfer to buy final salary

37 https://www.civilservicepensionscheme.org.uk/members/public-sector-transfer-club/
38 https://www.gov.uk/government/consultations/public-service-pension-schemes-consultation-changes-to-
the-transitional-arrangements-to-the-2015-schemes
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membership or career average pension in relation to the transferred service.
Quotations would be provided to help members make an informed choice.

e For Club transfers of protected service (accrued between April 2014 and
March 2022) out of the LGPS — the receiving scheme administrator would give the
member the option of deciding whether they wanted to use the transfer to buy final
salary membership or career average pension in relation to the transferred service
(which in the LGPS would have provided them with underpin protection). Quotations
would be provided to help members make an informed choice.

92. It should be noted that, in certain situations, a transferring member might be at an
advantage if the transitional protection could continue in their new scheme (for example, if
members transferring into the LGPS were to obtain underpin protection for protected
service they transfer in, or LGPS members transferring out were to obtain a choice in their
new schemes). However, such an approach would likely lead to significant administrative
complexity across the public sector.

93. We propose that, consistent with existing LGPS regulations®® that, where a member
with final salary membership in another public service pension scheme transfers that
membership into the LGPS, and they would have met the qualifying criteria for underpin
protection in the LGPS had they been a member of the scheme, they would be granted
underpin protection for their LGPS membership up to 315t March 2022. This would apply
even if the initial transfer into the LGPS was not a Club transfer.

94. We welcome views from respondents on the options set out here. The final approach
in relation to transfers within the Public Sector Transfer Club will be considered across
Government, taking into account the responses to this consultation along with those to the
wider consultation.

Non-Club transfers

95. Where a qualifying member transfers relevant scheme membership and the transfer is
not a ‘Club’ transfer?®, a different approach is proposed. The date of transfer would be their
underpin crystallisation date. In the draft regulations we propose the detailed requirements
in relation to such cases will be contained in actuarial guidance issued by the Secretary of
State. We propose that the actuarial guidance we issue will require the following approach:

1) Calculate Cash Equivalent Transfer Values (CETVSs) of the following:
a) the member’s accrued rights,
b) the member’s ‘provisional assumed benefits’ (see annex C), and

c) the member’s ‘provisional underpin amount’ (see annex C).

39 Regulation 9(1) and (2) of the 2014 Regulations
40 Either because it is not a transfer to a pension scheme in the Public Sector Transfer Club, or because it
does not qualify as a Club transfer.
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2) Where c) is greater than b), add the difference between the two amounts to a)
and that is the total CETV.

3) Where c) is not greater than b), just pay the CETV based on the member’s
accrued rights (i.e. the CETV calculated at a)).

96. This approach would be consistent with the general approach taken to calculating
pension benefits under the underpin, and should achieve a similar outcome.

97. Where a member with underpin protection has transferred in pension rights from
another scheme that is not a public service pension scheme, the value of the transfer
would not be taken into account for the purposes of the member’s underpin calculations.
This is the same as applies in relation to transfers under the existing underpin regulations.

Other ways of taking benefits

98. Flexible retirement — Where a qualifying member makes an election to reduce their
working hours or grade in an employment, with their employer’s consent, that would be
their underpin date, even though they remain in active employment after this date. As
applies under the existing underpin provisions, no further underpin protection would apply
after a qualifying member’s date of flexible retirement. The underpin crystallisation date
calculation, also undertaken at the point of a member’s flexible retirement, would take into
account the impacts of early and late retirement factors to determine which scheme benefit
is better for the individual.

99. Where a qualifying member takes ‘partial’ flexible retirement, i.e. they do not take all
the benefits they accrued prior to their flexible retirement date straight away, there is a
question about the appropriate treatment of the underpin. We propose that, in partial
flexible retirement situations, where there is an addition to the member’s pension arising
from the underpin (i.e. because the 2008 Scheme benefit is higher), the amount of the
addition given to the member at that point in time should be proportionate to the amount of
the 2014 Scheme pension they are choosing to receive. For example, if a member is only
receiving 20% of their 2014 Scheme pension upon flexibly retiring, they would only receive
20% of the underpin addition. The remainder would be payable at the point the member
takes the rest of their benefits.

100. Redundancy*! — Redundancy below a qualifying member’s 2008 Scheme NPA
would trigger their underpin date. For members aged 55 or over, who have an immediate
entitlement to their pension at point of redundancy, the date their redundancy pension
commences would also be their underpin crystallisation date. As actuarial reductions do
not apply in this situation, no account should be taken of these in the final underpin
comparison. However, actuarial increases, where the member is made redundant after
their 2008 Scheme or 2014 Scheme NPA, should be considered in the usual way.

101. Trivial commutation*? — Under regulation 34 of the 2013 Regulations, members with
small total pension rights can extinguish their future right to a pension from the scheme

41 This paragraph also covers members leaving active membership of the LGPS on grounds of business
efficiency.

42 This paragraph also covers members taking benefits via any of the other means referred to in regulation
34 of the 2013 Regulations. These payments are made at the discretion of administering authorities.
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and receive a lump sum instead (‘trivial commutation’). Under our proposals, qualifying
members trivially commuting their pension will already have had their underpin date, as at
their date of leaving the LGPS or reaching their 2008 Scheme NPA. If a qualifying member
has not yet taken their pension, the date they trivially commute their benefits would be
their underpin crystallisation date and the draft regulations propose the detailed
requirements in relation to such cases will be contained in actuarial guidance issued by the
Secretary of State. This is consistent with the general approach set out in the 2013
Regulations*3. We propose that the actuarial guidance we issue will require the following
approach:

1) Calculate the trivial commutation sum due of the following:
a) the member’s total accrued rights,
b) the member’s ‘provisional assumed benefits’ (see annex C), and
c) the member’s ‘provisional underpin amount’ (see annex C).

2) Where c) is greater than b), add the difference between the two amounts to a)
and that is the total sum due.

3) Where c) is not greater than b), just pay the trivial commutation sum based on
the member’s accrued rights (i.e. the sum calculated at a)).

102. This approach would be consistent with the general approach taken to calculating
pension benefits under the underpin, and should achieve a similar outcome. Where a
qualifying member who trivially commutes their benefits has already taken their pension
from the LGPS (and had an underpin crystallisation date in doing so), there would be no
further underpin calculations due at the point of the trivial commutation.

Question 14 — Do you have any comments regarding the proposed approaches
outlined above?

Question 15 — Do you consider there to be any notable omissions in our proposals
on the changes to the underpin?

Supplementary matters

Annual benefit statements

103. Pension schemes are vitally important workplace benefits. For many people
contributing to a pension scheme, the annual benefit statement (ABS) is the main way that
they receive updates on the value of their pension and when they will be able to receive it.
Whilst it is true that information presented on an ABS about the underpin cannot provide
certainty to a qualifying member on their underpin protection (in most cases, there will not
be certainty until a member’s underpin crystallisation date), we believe it is important that
estimates are provided on member ABSs if scheme regulations are amended in the

43 Regulation 34(2) of the 2013 Regulations requires that payments of the description contained in regulation
34(1) are to be calculated in accordance with actuarial guidance issued by the Secretary of State.
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manner outlined in this paper. Appropriate wording would need to be considered so that
members have the information needed to understand how the underpin works and that the
figures included in their statement are provisional, and may change. We would plan to ask
the Scheme Advisory Board to lead on agreeing standardised wording that LGPS funds
thoughout England and Wales can include in ABSs regarding underpin protection.

104. Our draft regulations propose the following approach for members who meet the
underpin qualifying criteria and have relevant scheme membership:

e That where a member is in active service below their 2008 Scheme NPA, their ABS
should estimate the value of the underpin to the individual as if the end of the
Scheme year** was their underpin date — including the provisional assumed
benefits, the provisional underpin amount and any provisional guarantee amount.

e That where a member remains in active service beyond their 2008 Scheme NPA,
their ABS should include the provisional estimates from the member’s underpin
date, as updated to reflect cost of living changes to the end of the Scheme year.

e For deferred and deferred pensioner members*5, their ABS should include the
provisional estimates from the member’s underpin date, as updated to reflect cost
of living changes to the end of the Scheme year.

Question 16 — Do you agree that annual benefit statements should include
information about a qualifying member’s underpin protection?

Question 17 — Do you have any comments regarding how the underpin should be
presented on annual benefit statements?

Annual allowance

105. The annual allowance is the maximum amount of tax-relieved pension savings that
can be accrued by an individual in a year. The standard annual allowance is currently
£40,000, but for those on the highest incomes, it tapers down to a minimum level of
£10,000 (from April 2016 to March 2020) and to £4,000 (from April 2020). For defined
benefit pension schemes like the LGPS, liability for tax charges above the annual
allowance is calculated using the value of pension accrued in a particular year. Where an
individual's pension accrual in a single year exceeds the annual allowance, then a tax
charge may be due on the amount accrued above the member’s annual allowance*® to
claw back the excess tax relief.

106. Whilst we would not expect a significant number of qualifying members to experience
any change to their tax liability as a result of the proposals in this consultation document, it

44 Under Schedule 1 of the 2013 Regulations, a period of one year beginning with 15t April and ending with
31st March.

45 Deferred pensioner members are members who were previously in receipt of a temporary tier 3 ill-health
pension which has since ceased, and the member has not yet taken their main scheme benefits.

46 However, ‘carry forward’ provisions allow members to carry forward unused annual allowance for the
previous three years.
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is important that underpin protection is considered for the purposes of determining a
qualifying member’s annual allowance.

107. LGPS regulations do not contain detailed provisions regarding the application of
pensions tax to scheme benefits. Scheme administrators must follow the pensions tax
framework as set out in the Finance Act 2004 and secondary legislation, and as explained
in HMRC’s Pensions Tax Manual*’. Consistent with our approach generally, we do not
plan to include in scheme regulations specific details regarding the tax treatment of the
revised underpin.

108. We understand that, in accordance with guidance provided by the Local Government
Association (LGA)*, LGPS administrators have generally been taking the following
approach in relation to the current underpin and the annual allowance:

e Whilst a protected member is in active service and their underpin date has not yet
occurred, no account has been taken of a member’s underpin protection for the
purposes of determining a member’s pension input amount in a given pension input
period. This reflects that, under existing scheme regulations, a member may only
receive an addition to their pension at the point of their underpin date.

¢ In the year of a protected member’s underpin date, any addition in the member’s
pension arising from the comparison undertaken at the member’s underpin date
would be considered for the purposes of determining a member’s pension input
amount in that pension input period.

109. Whilst interpretation and application of the requirements of the Finance Act 2004 is a
matter for individual administrators to consider, we believe that this approach is correct
and would remain so if our proposals were to be implemented in scheme regulations.
However, a change will be needed to reflect that, under our proposals, the point where an
addition may arise from the underpin would be different. As described in paragraphs 61
and 62, our proposal is that the underpin moves to a ‘two stage process’. Under this, a
member’s underpin protection can only result in a change to their pension entitlement at
their ‘underpin crystallisation date’ and under our proposals it would be in this pension
input period that the underpin should first be given consideration for the purposes of the
annual allowance. As there would be no change to a member’s pension entitlement at the
point of a member’s underpin date, the underpin should not be given consideration for
annual allowance purposes in that pension input period*°.

110. However, we recognise that there may be circumstances where this approach means
that a qualifying member has a higher pension input amount in the year of their underpin
crystallisation date than an approach where the potential value of the underpin is
considered on a year-by-year basis whilst a qualifying member remains in active
membership. This may particularly be the case for qualifying members who have a
relatively low career average pension for the years from 15t April 2014 to 315t March 2022,
but a relatively high final salary pension over the same period. This may occur where a

47 https://www.gov.uk/hmrc-internal-manuals/pensions-tax-manual

48 “The Underpin’ technical guide, latest version v1.8 (dated 18/07/2018),
http://Igpsregs.org/resources/quidesetc.php

4% Except where the member’s underpin crystallisation date occurs in the same pension input period.
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qualifying member is at an early stage of their career now, but goes on to be a high-earner
in the future. We would appreciate views from stakeholders on the potential likelihood of
this issue arising, the scale of the issue and how any impacts might be mitigated, if
appropriate.

Question 18 — Do you have any comments on the potential issue identified in
paragraph 110?

Public sector equality duty

111. The Ministry of Housing, Communities and Local Government has analysed the
proposals set out in this consultation document (MHCLG) to fulfil the requirements of the
Public Sector Equality Duty (PSED) as set out in section 149 of the Equality Act 2010. This
requires the department to pay due regard to the need to:

1) eliminate unlawful discrimination, harassment and victimisation and other conduct
prohibited by the Act

2) advance equality of opportunity between people who share a protected characteristic
and those who do not

3) foster good relations between people who share a protected characteristic and those
who do not.

Data

112. In undertaking our assessment of the equalities impacts of our proposals, we have
drawn upon analysis provided to us by GAD. The analysis particularly looks at the
protected characteristics of age and sex and is based on membership data supplied to
GAD by LGPS administrators as at 315t March 2019. The following points should be borne
in mind when considering the analysis:

e GAD’s analysis has principally considered those who would benefit from the
proposals outlined in this consultation. Members who already have underpin
protection under existing provisions (being those aged 62 and older on 315t March
2019, who were aged at least 55 on 15t April 2012) have not been considered
directly.

e GAD’s analysis is based on active membership records totalling 1.68mn. The
analysis has been conducted on a per-member basis, meaning additional records
where members have more than one active employment have been removed.

e The proportion of the qualifying membership which is eventually likely to be better
off as a result of underpin protection is heavily influenced by the rate of future pay
growth in the LGPS. Consistent with the assumption used for the 2016 valuations of
public service pension schemes, the long-term annual future pay growth
assumption used is CPI + 2.2%.

e The analysis is based on the LGPS’s active membership as at 31st March 2019.
Under our proposals, the proposed changes to the underpin would be backdated to
1st April 2014. We would therefore expect that a number of additional members not

38



included in the analysis would benefit from our proposals. However, we do not
anticipate this limitation would significantly change the results of the analysis.

e The analysis is based on an “average” member at each particular age. Allowing for
variations in individual members’ future service or salary progression could produce
different figures.

113. Limited data specific to the LGPS in England and Wales is available in relation to
other protected characteristics. However, we have considered wider data from the Labour
Force Survey (LFS) (Q1 2020)% and the Annual Population Survey (APS) (2019)%" in
looking at the potential impacts of the following characteristics.

Age

114. The proposals outlined here are intended to remove age discrimination, which had
been found to be unlawful in the firefighters’ and judicial pension schemes, from the LGPS
rules governing the underpin. We consider that the changes proposed will significantly
reduce differential impacts in how the underpin applies based on a member’s age, by
removing the age-related qualifying criteria found to be unlawful by the Courts.

115. Based on analysis undertaken by GAD on active membership data for the LGPS as
at 31st March 2019, we anticipate that some differences in how the revised underpin
would apply to members of different age groups would remain. These are described
below, along with our assessment of these differences.

116. Qualification for the underpin — GAD’s analysis shows that older active members
on 31st March 2019 would be more likely to qualify for the revised underpin than younger
active members. This is principally because of our proposal that the 31st March 2012
qualifying date for underpin protection is retained. The proportion of members active in the
scheme as at 315t March 2019 who had been members of the scheme on 315t March 2012
is lower for younger members, as experience shows they have a higher withdrawal rate
from active scheme membership. We consider that members joining the LGPS after 315t
March 2012 do not need to be provided with underpin protection. Members joining the
LGPS after 31st March 2012 fall into two groups:

a) members who joined after 15t April 2014 when the LGPS had already reformed to
a career average structure, and

b) members who joined between 15t April 2012 and 315t March 2014, who joined the
LGPS when it was still a final salary scheme, but when a well-publicised reform
process was already underway.

117. In relation to both groups, it is the Government’s view that providing them underpin
protection would not be appropriate. Transitional protection, as applied across public

50

https://www.ons.gov.uk/surveys/informationforhouseholdsandindividuals/householdandindividualsurveys/lab

ourforcesurvey
51

https://www.nomisweb.co.uk/articles/1167.aspx#:~:text=The%20Annual%20Population%20Survey%20(APS,
regional%20(local%20authority)%20areas.
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service pension schemes, was always designed to help members with the transition from
the old scheme designs to the new (in the LGPS, mainly in relation to the move from a
final salary to a career average structure). Members who joined after 315tMarch 2012 will
have joined the LGPS when either it had already transitioned to the career average
structure, or when it was well publicised that the LGPS benefits were reforming.

118. Members who benefit from the underpin — GAD’s analysis shows that active
members between the ages of 41 and 55 would be more likely to benefit from the revised
underpin (i.e. where the calculated final salary benefit is higher than the calculated career
average benefit) than both their younger and older colleagues. This reflects previous
experience and future expectation that:

e this group are more likely than older colleagues to experience the pay progression
that would make the final salary benefit higher over the underpin period (bearing in
mind that the career average accrual rate (1/49ths) is better than the final salary
accrual rate (1/60ths) so above inflation pay increases are needed for the underpin
to lead to an increase in pension), and

e this group are more likely than younger colleagues to remain in active membership
until they receive the pay progression necessary for the underpin to result in an
addition to their pension. Younger members are estimated to have a higher
voluntary withdrawal rate than older members, and so would be less likely to remain
in the LGPS until such time as they have the pay increases for the final salary
benefit to be higher.

119. These differential impacts reflect the fact that final salary schemes typically benefit
members with particular career paths (for example, they usually favour high-earners with
long service). The Government proposes to move all local government pensions accrual to
a career average basis, without underpin protection, from April 2022 to apply a fairer
system to all future service.

Sex

120. In relation to sex, GAD’s analysis shows that broadly the proportion of men and
women who would qualify for the revised underpin protection and benefit from that
protection matches the profile of the scheme. As at 315t March 2019:

e 74% of scheme members were female, and 26% male

e 73% of the scheme members who were estimated to qualify for the revised
underpin protection were female, and 27% male

e 73% of the scheme members who were estimated to benefit from the revised
underpin were female, and 27% male

121. Proportionally, GAD'’s assessment is that men would be marginally more likely to
qualify for the revised underpin and to benefit to a greater extent from underpin protection
than women. This reflects the fact that, in line with previous scheme experience, the
average male LGPS member would be expected to have higher salary progression than
the average woman and that women are generally expected to have higher voluntary
withdrawal rates than men. Members with longer scheme membership and with higher
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salary progression would be more likely to receive an addition to their pension through the
underpin (i.e. where the final salary benefit is higher).

122. These small differential impacts also demonstrate some of the effects that can arise
under a final salary design. The Government proposes to move all local government
pensions accrual to a career average basis, without underpin protection, from April 2022 to
apply a fairer system to all future service.

Other protected characteristics

123. As noted in paragraph 113, limited data specific to the LGPS in England and Wales is
available in relation to other protected characteristics. However, we have considered wider
data from the LFS (Q1 2020) and the APS (2019) in looking at these characteristics. The
LFS breaks down results to public sector level, which we have used as a proxy for LGPS
membership for ethnicity, disability and marital status. For religion, the APS has been used
as a proxy for the public service pension schemes as it also incudes a public sector
breakdown.

124. Whilst these data sets show some differences in the demographic make-up of the UK
population generally and the public sector workforfce, we do not consider that the changes
to underpin protection proposed in the consultation will result in any differential impact to
LGPS members with the following protected characteristics: disability, ethnicity, religion or
belief, pregnancy and maternity, sexual orientation and marriage/civil partnership.

125. Data on sexual orientation, gender reassignment, pregnancy and maternity is not
available. However, we expect there to be no differential impacts in relation to these
groups as they won’t be explicitly affected by any changes to transitional arrangements.

Next steps

126. Whilst we have detailed data on the protected characteristics of age and sex in
relation to the LGPS membership, we are aware that our analysis of the impacts on other
protected characteristics may be limited as it has not been based on local government
specific data. We welcome suggestions from stakeholders of other data sets that may be
available that may help us better understand the impacts on the LGPS membership more
specifically.

127. We welcome views from stakeholders on our analysis, which is set out in more detail
in the equalities impact assessment published alongside this consultation. These views will
be considered in determining how to proceed following the consultation exercise. The
potential equalities impacts of our proposals will be kept under review. A further equalities
impact assessment will be undertaken following the consultation at the appropriate
juncture.

Question 19 — Do the proposals contained in this consultation adequately address
the discrimination found in the ‘McCloud’ and ‘Sargeant’ cases?

Question 20 — Do you agree with our equalities impact assessment?
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Question 21 - Are you aware of additional data sets that would help assess the
potential impacts of the proposed changes on the LGPS membership, in particular
for the protected characteristics not covered by the GAD analysis (age and sex)?

Question 22 — Are there other comments or observations on equalities impacts you
would wish to make?
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Implementation and impacts

128. Following the closure of the consultation, we will consider the consultation responses
received in detail to determine the best approach for removing the unlawful age
discrimination from LGPS regulations.

129. The draft regulations at annex B have been prepared based on existing powers
under the Public Service Pensions Act 2013. However, as noted in the wider Government
consultation® on removing the unlawful age discrimination from public service pension
schemes, the Government intends to bring forward new primary legislation regarding
public service pensions. When proposals for removing the unlawful discrimination are
finalised, further consideration will be given to the appropriate powers for the changes,
based on the legislation in force at the time.

130. We recognise that in the period between now and scheme regulations being
amended, some members of the scheme who would be due to benefit from the changes
outlined in this paper will crystallise scheme benefits. This will include voluntary age
retirements, as well as ill-health retirements, redundancies and transfers. There will also
be dependants of those qualifying members who sadly die before changes are
implemented. In respect of all such cases, we would expect the retrospective application of
our proposed amending regulations to ensure that, overall, members and their dependents
would get the full benefit of the revised underpin.

Communications

131. As noted in paragraphs 103 and 104, member communications in relation to the
proposals outlined here will be vitally important to ensure members understand what
underpin protection is and how it may or may not apply to them. This is particularly
important due to the complexities of the underpin. The two-stage process we describe in
paragraphs 61 and 62 is designed to protect members and to provide clarity, but it is
important its purpose is well explained, so that qualifying members understand that they
may have an addition to their pension arising from the underpin, even if there was not an
addition at their underpin date. Equally, qualifying members should be aware that the
benefits payable from the 2014 Scheme are very good, and, for many, underpin protection
will not result in an increase to their pension entitlement.

132. Communications aimed at scheme employers will also be important so that they
understand the proposed changes, particularly bearing in mind the number and variety of
LGPS employers (just over 18,000 in 2018/19). The changes outlined in this paper would
lead to an upward pressure on scheme liabilities and, potentially, to future increases in
employer contributions. It is vital that employers understand the potential changes and

52 htps://www.gov.uk/government/consultations/public-service-pension-schemes-consultation-changes-to-
the-transitional-arrangements-to-the-2015-schemes
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how they may impact their funding position. More generally, employers would have a
practical role in providing the data necessary for scheme administrators to deliver the
changes outlined in this document, and should understand how these changes may impact
upon them.

133. Achieving good communications, and deciding on the appropriate medium for those
communications, will require input from stakeholders across the LGPS, including
administering authorities, employers and trade unions. We are aware that the Scheme
Advisory Board has already commenced discussions with the sector on communications
and we are strongly supportive of this continuing. We will continue working with the
Scheme Advisory Board on this in the coming months.

Question 23 — What principles should be adopted to help members and employers
understand the implications of the proposals outlined in this paper?

Administration impacts

134. We are conscious that the proposals outlined in this consultation paper would require
significant changes to administration practices and systems. Amongst other matters, local
administrators would need to consider the appropriate prioritisation of cases after
amendments to regulations are made. Recognising that the LGPS is a single scheme,
albeit locally administered, we are supportive of there being consistency across the
scheme in respect of prioritisation and hope to work with the sector and the Scheme
Advisory Board to agree a standard approach.

135. Priorisation decisions will be influenced by the fact that the revised underpin would
have retrospective effect to April 2014, meaning that some members would already be in
receipt of pensions that would need to be re-calculated, and retrospectively applied, in line
with the new regulations.

136. A major challenge of implementing the changes proposed would apply in respect of
obtaining additional data from employers for members who are newly benefitting from
underpin protection — estimated to be around 1.2 million individuals. Under the 2014
Scheme, certain member data which was required for administering the 2008 Scheme
(such as details of members’ working hours and breaks in service) are not required for
calculating member benefits. To administer the revised underpin, administrators would
need to obtain this data for qualifying members for the period back to April 2014. This
would be a highly significant exercise for the scheme’s 87 administering authorities and its
18,000 employers. Particular challenges are likely to arise where employers have changed
their payroll provider, and the data isn’t stored in current systems.

Question 24 — Do you have any comments to make on the administrative impacts of
the proposals outlined in this paper?

Question 25 — What principles should be adopted in determining how to prioritise
cases?

Question 26 — Are there material ways in which the proposals could be simplified to
ease the impacts on employers, software systems and scheme administrators?
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137. We are grateful to the Scheme Advisory Board for their work on this project so far, in
particular for their input on the remedy proposals outlined in this paper and for their
establishment of working groups to consider some of the complex issues associated with
this project.

138. We will continue working closely with the Scheme Advisory Board after the closure of
the consultation as the sector prepares for the potential changes to scheme regulations. In
particular, we intend to ask that the Scheme Advisory Board consider what guidance may
be necessary to help administrators implement the proposed changes, and we are grateful
for respondents’ views on this.

139. Guidance would help support a consistent approach across the LGPS which would
be desirable, in particular on matters like prioritisation. It would also potentially help on the
complex issues connected with the fact that scheme employers would need to provide
administrators with membership data going back to April 2014.

Question 27 — What issues should be covered in administrative guidance issued by
the Scheme Advisory Board, in particular regarding the potential additional data
requirements that would apply to employers?

Question 28 — On what matters should there be a consistent approach to
implementation of the changes proposed?

Costs

140. The LGPS is a locally administered, funded scheme with three-yearly funding
valuations to determine employer contribution rates. The next funding valuation is due on
31st March 20225, Employer contribution rates are, in most cases, determined on an
individual employer basis, and take into account a number of factors, some related to the
individual employer (such as membership demographics) and some related to the fund
more broadly (such as the peformance of fund investments since the previous valuation).

141. As a result of this backdrop, it is not possible to say how these changes would impact
employer contribution rates at future valuations. However, the proposals in this paper can
only lead to improvements in scheme benefits for qualifying members and, by necessity,
there will be an upward pressureon liabilities. Because a variety of factors influence LGPS
employer contribution rates, this upward pressure does not necessarily mean any
particular employer’s contributions will go up as a result of these changes, and
administering authorities are required to smooth employer contributions as far as possible
over the long term. Where any fund or employer would like to understand how these
proposals may affect their own position, they should speak to their fund actuary. As
scheme liabilities predominantly sit with local authorities and other public bodies, which are

53 Under regulation 64 of the 2013 Regulations. In 2019, we consulted on potential changes to the funding
valuation cycle - https://www.gov.uk/government/consultations/local-government-pension-scheme-changes-
to-the-local-valuation-cycle-and-management-of-employer-risk. The Government has not yet responded to
the proposal on the LGPS valuation cycle.
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largely taxpayer funded, any employer contribution increases that do arise would need to
be met, for the most part, by the taxpayer.

142. At a scheme level, costing estimates have been provided by the scheme actuary®*,
the Government Actuary’s Department, based on data provided by LGPS funds for the
2016 valuation. Assuming future member experience replicates the 2016 scheme
valuation assumptions®® the future cost to LGPS employers could be around £2.5bn in the
coming decades. This is between 4% and 5% of the expected cost of benefits earned over
the proposed underpin period, April 2014 to March 2022. However, if, for example, long-
term real earnings growth were around a third lower than assumed for the 2016 valuation,
we estimate the cost would roughly halve.

143. The costs are sensitive to both individual member experience and future pay.
Predicting whether the underpin becomes valuable in the future depends heavily on
assumptions on long-term future pay growth trends. In this estimate, we have used the
2016 valuation assumption that annual long-term pay growth is CPI + 2.2%. However, if
long-term pay growth in the LGPS is lower than this, the costs may be lower (and vice
versa).

144. The Government cost control mechanism was paused in February 2019 given the
uncertainty arising from the McCloud judgment. The Government has made a separate
announcement on the cost control mechanism®. In addition to the main Government cost
control mechanism for the LGPS, the LGPS has a separate cost control process run by the
Scheme Advisory Board®” which was also paused as a result of the uncertainty arising.
We expect the Scheme Advisory Board will also take the decision to unpause their
process following the Government’s announcement.

Question 29 — Do you have any comments regarding the potential costs of McCloud
remedy, and steps that should be taken to prevent increased costs being passed to
local taxpayers?

54 As appointed under regulation 114 of the 2013 Regulations

55 Based on directions issued by HM Treasury and LGPS experience

56 https://www.gov.uk/government/consultations/public-service-pension-schemes-consultation-changes-to-
the-transitional-arrangements-to-the-2015-schemes

57 Regulation 116 of the 2013 Regulations
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About this consultation

This consultation document and consultation process have been planned to adhere to the
Consultation Principles issued by the Cabinet Office.

Representative groups are asked to give a summary of the people and organisations they
represent, and where relevant who else they have consulted in reaching their conclusions
when they respond.

Information provided in response to this consultation, including personal data, may be
published or disclosed in accordance with the access to information regimes (these are
primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 2018
(DPA), the General Data Protection Regulation, and the Environmental Information
Regulations 2004.

If you want the information that you provide to be treated as confidential, please be aware
that, as a public authority, the Department is bound by the Freedom of Information Act and
may therefore be obliged to disclose all or some of the information you provide. In view of
this it would be helpful if you could explain to us why you regard the information you have
provided as confidential. If we receive a request for disclosure of the information we will
take full account of your explanation, but we cannot give an assurance that confidentiality
can be maintained in all circumstances. An automatic confidentiality disclaimer generated
by your IT system will not, of itself, be regarded as binding on the Department.

The Ministry of Housing, Communities and Local Government will process your personal
data in accordance with the law and in the majority of circumstances this will mean that
your personal data will not be disclosed to third parties. A full privacy notice is included at
annex A.

Individual responses will not be acknowledged unless specifically requested.

Your opinions are valuable to us. Thank you for taking the time to read this document and
respond.

Are you satisfied that this consultation has followed the Consultation Principles? If not or
you have any other observations about how we can improve the process please contact us
via the complaints procedure.
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Annex A

Personal data

The following is to explain your rights and give you the information you are be entitled to
under the Data Protection Act 2018.

Note that this section only refers to your personal data (your name address and anything
that could be used to identify you personally) not the content of your response to the
consultation.

1. The identity of the data controller and contact details of our Data Protection
Officer

The Ministry of Housing, Communities and Local Government (MHCLG) is the data
controller. The Data Protection Officer can be contacted at
dataprotection@communities.gov.uk

2. Why we are collecting your personal data

Your personal data is being collected as an essential part of the consultation process, so
that we can contact you regarding your response and for statistical purposes. We may also
use it to contact you about related matters.

3. Our legal basis for processing your personal data
Section 21(1) of the Public Service Pension Act 2013 states:

‘Before making scheme regulations the responsible authority must consult such persons
(or representatives of such persons) as appear to the authority likely to be affected by
them’.

MHCLG will process personal data only as necessary for the effective performance of this
duty. In this case, the Secretary of State is the responsible authority for the LGPS in
England and Wales.

The Data Protection Act 2018 states that, as a government department, MHCLG may
process personal data as necessary for the effective performance of a task carried out in
the public interest. i.e. a consultation.

3. With whom we will be sharing your personal data
We do not anticipate sharing personal data with any third party.

4. For how long we will keep your personal data, or criteria used to determine the
retention period.
Your personal data will be held for two years from the closure of the consultation.

5. Your rights, e.g. access, rectification, erasure

The data we are collecting is your personal data, and you have considerable say over
what happens to it. You have the right:

a. to see what data we have about you
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b. to ask us to stop using your data, but keep it on record

C. to ask to have all or some of your data deleted or corrected

d. to lodge a complaint with the independent Information Commissioner (ICO) if you
think we are not handling your data fairly or in accordance with the law. You can contact
the ICO at https://ico.org.uk/, or telephone 0303 123 1113.

6. Your personal data will not be sent overseas
7. Your personal data will not be used for any automated decision making.
8. Your personal data will be stored in a secure government IT system.
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Annex B — Draft regulations

STATUTORY INSTRUMENTS

2020 No.
PUBLIC SERVICE PENSIONS, ENGLAND AND WALES

The Local Government Pension Scheme (Amendment) Regulations 2020

Made - - - - sk

Laid before Parliament oAk

Coming into force - - HoE

The Secretary of State makes the following Regulations:

Citation, commencement and extent
1.—(1) These Regulations may be cited as the Local Government Pension Scheme (Amendment) Regulations
2020.

(2) These Regulations come into force on [XXXXXX] but regulations 2, 4, 5 and 6 have effect from 1st April
2014.

(3) These Regulations extend to England and Wales.

Amendment of the Local Government Pension Scheme Regulations 2013

2. The Local Government Pension Scheme Regulations 2013(°®) are amended in accordance with regulations 3
and 4.
3. In regulation 89 (annual benefit statement) after paragraph (4) insert—

“(5) Where regulation 4 of the Local Government Pension Scheme (Transitional Provisions, Savings and
Amendment) Regulations 2014 applies the statement in respect of a relevant scheme membership must
include the following additional information for active members who had not reached their 2008 Scheme
normal retirement age at the end of the scheme year to which it relates—

(a) the provisional guarantee amount;
(b) the provisional assumed benefits; and
(c) the provisional underpin amount

which would apply if the member’s underpin date was the closing date of the Scheme year to which the
statement relates.

@) S.1. 2013/2356; those Regulations have been amended by S.I. 2014/44, S.1. 2014/525, S.1. 2014/1146, S.I.
2015/57, S.1. 2015/755, S.1. 2018/493,S.1.2019/1449.
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(6) Where regulation 4 of the Local Government Pension Scheme (Transitional Provisions, Savings and
Amendment) Regulations 2014 applies the statement in respect of a relevant scheme membership must
include the following additional information for deferred and deferred pensioner members—

(a) the provisional guarantee amount;
(b) the provisional assumed benefits; and
(¢) the provisional underpin amount

calculated as at their underpin date and adjusted by the appropriate index rate adjustment to the end of
the Scheme year to which the statement relates.

(7) Where regulation 4 of the Local Government Pension Scheme (Transitional Provisions, Savings and
Amendment) Regulations 2014 applies the statement in respect of a relevant scheme membership must
include the following additional information for active members who had reached their 2008 Scheme normal
retirement age at the end of the relevant Scheme year—

(a) the provisional guarantee amount;

(b) the provisional assumed benefits; and

(c) the provisional underpin amount

calculated as at their underpin date revalued to the end of the Scheme year to which the statement relates.

(8) The provisional guarantee amount is calculated in accordance with regulation 4(4) of the Local
Government Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014.

(9) The provisional assumed benefits are calculated in accordance with regulation 4(5) of the Local
Government Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014.

(10) The provisional underpin amount is calculated in accordance with regulation 4(6) of the Local
Government Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014.

4.—(1) In Schedule 1 (interpretation) after the definition of “registered pension scheme” insert—

“relevant scheme membership” has the meaning given by regulation 4(1A) of the Local Government Pension
Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014;”

Amendment of the Local Government Pension Scheme (Transitional Provisions, Savings and Amendment)
Regulations 2014

5. The Local Government Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations
2014(%) are amended in accordance with regulation 6.
6. In regulation 4 (statutory underpin)—
(a) in paragraph (1)(a) omit the words from “and who on 1st April 2012” to the end,
(b) for paragraph (1)(b) substitute—

“(b) is or has been an active member of the 2014 Scheme; and”
(c) in paragraph (1)(c) substitute “; and” with “.”;
(d) omit paragraph (1)(d);
(e) atthe end insert—

“(1A) For the purpose of this regulation a member’s relevant scheme membership is a single Scheme
membership which meets the requirements of paragraph (1)(a), (1)(b) and (1)(c).

(1B) Where a member has had periods of concurrent employment, or a break in service that is not a
disqualifying break in service, a member only has a relevant scheme membership if the member’s scheme
membership including the period referred to in paragraph (1)(a) has been aggregated with their 2014 Scheme
pension account, following a decision taken under—

()  S.I2014/525.
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(a) regulations 16 or 17 of the Administration Regulations, where the member has subsequently joined
the 2014 Scheme by virtue of regulation 5(1),

(b) regulations 10(5) or (6) of these Regulations, or
(c) regulations 22(5), 22(6), 22(7) or (8) of the 2013 Regulations.

(1C) Paragraph (1D) applies where;
(a) an active or deferred member would otherwise have relevant Scheme membership;

(b) but prior to [XXXXXXXX] previous Scheme membership including the period referred to in
paragraph (1)(a) had not been aggregated with the member’s 2014 Scheme pension account under
paragraphs (1B)(a), (1B)(b) or (1B)(c).

(1D) Where this paragraph applies, an active or deferred member has a twelve month period commencing
from [XXXXXXXXX] to elect to aggregate the previous Scheme membership that would give the member
relevant Scheme membership.

(f) in paragraph (2) for “The underpin date” substitute “Subject to paragraphs (2A) and (2B) a member’s
underpin date in a relevant Scheme membership”;

(g) for paragraph (2)(b) substitute—
“(b) the date the member ceased to be an active member of the 2014 Scheme in an employment with
a deferred or immediate entitlement to a pension; or”;
(h) after paragraph 2(b) insert—

“(c) the date a member elects with their Scheme employer’s consent to receive immediate payment
under regulation 30(6) of the 2013 Regulations.”

(i) after paragraph 2 insert—

“(2A) A member’s date of death shall be their underpin date in a relevant Scheme membership
where that date is earlier than the date provided for by paragraphs (2)(a) or (2)(b).

(2B) A member to whom paragraph (2)(b) has applied may have further underpin dates under
paragraphs (2) or (2A) where they have either—

(a) become an active member of the 2014 Scheme again before reaching their 2008 Scheme
normal retirement age without a disqualifying break in service and aggregated their previous
relevant scheme membership with their active member’s pension account under regulation
22(8) of the 2013 Regulations, or

(b) continued in active membership of the 2014 Scheme in an employment which had been
concurrent with the employment through which they had an underpin date under paragraph
(2)(b) and aggregated their previous relevant scheme membership with their active member’s
pension account under regulation 22(7) of the 2013 Regulations.”

(j) for paragraph (3) substitute—

“(3) For the purpose of this regulation a disqualifying break in service is a continuous break after
31st March 2012 of more than 5 years in active membership of a public service pension scheme.”

(k) for paragraph (4) substitute—

“(4) A member’s provisional guarantee amount in a relevant scheme membership is the amount
by which a member’s provisional underpin amount exceeds the provisional assumed benefits
on their underpin date.”

(1) after paragraph (4) insert—

“(4A) Where paragraph (2B) applies, the value of the member’s provisional assumed benefits,
provisional underpin amount and provisional guarantee amount as calculated at their latest
underpin date must be used for the purpose of this regulation.”

(m) for paragraph (5) substitute—

“(5) The provisional assumed benefits are calculated by assessing the benefits the member would
have been entitled to under the 2014 Scheme in a relevant Scheme membership if—";

52



(n)

(0)

(p)

(@

(r)

(s)

®

in paragraph (5)(a) substitute “the underpin date” with “31st March 2022 or the member’s underpin date,
whichever date is the earlier”;

in paragraph (5)(b) substitute “the underpin date” with “31st March 2022 or the member’s underpin date,
whichever date is the earlier”;

after paragraph (5) insert—

“(5A) Where the member’s pension has come into payment under regulation 35 of the 2013
Regulations, the provisional assumed benefits calculated in accordance with paragraph (5)
must include any adjustment under regulation 39 of the 2013 Regulations for the period up
to the earlier of the member’s 2008 Scheme normal retirement age and 31st March 2022.

(5B) Where a member’s underpin date has arisen under paragraph (2A), the provisional assumed
benefits calculated in accordance with paragraph (5) must include the amount calculated
under regulation 41(4)(b) of the 2013 Regulations for the period up to the earlier of the
member’s 2008 Scheme normal retirement age and 31st March 2022.”

for paragraph (6) substitute—

“(6) The provisional underpin amount is calculated by assessing the benefits the member would have
had an immediate entitlement to payment of under the 2008 Scheme in a relevant Scheme membership
ifi)’

in paragraph (6)(a) substitute “the underpin date” with “31st March 2022 or the member’s underpin date,
whichever date is the earlier”;

in paragraph (6)(b)(iii)—
(1) substitute “the member’s assumed benefits” with “the member’s provisional assumed benefits”;

(i1) at the end add “but limited to the earlier of the member’s 2008 Scheme normal retirement age and 3 1st
March 2022”
after paragraph (6) insert—

“(6A) Where a member’s underpin date has arisen under paragraph (2A), the provisional underpin
amount calculated in accordance with paragraph (6) must include an amount equivalent to the
enhancement that would apply under regulation 24(2) of the Benefits Regulations, for the period up
to the earlier of the member’s 2008 Scheme normal retirement age and 31st March 2022.”

“(7) Subject to paragraph (8) a member’s underpin crystallisation date in a relevant Scheme membership

is the earliest of the following dates—

(a) the date from which the member elects to receive payment of a retirement pension under
regulations 30(1), 30(5) or 30(6) of the 2013 Regulations;

(b) the date from which the member becomes entitled to receive payment of a retirement pension
under regulation 30(7) of the 2013 Regulations;

(c) the date from which the member becomes entitled to an ill-health retirement pension under
regulation 35(1) or regulation 38(1) of the 2013 Regulations;

(d) the date the member receives payment under regulation 34 of the 2013 Regulations;

(e) the date the member transfers their benefits out of the 2013 Regulations following;
6)] an application made under regulation 96 of the 2013 Regulations; or
(i) by virtue of regulation 98 of the 2013 Regulations.

(f) the date a member dies.

(8) A deferred pensioner member who has had an underpin crystallisation date in a relevant Scheme
membership pursuant to paragraph (7) following receipt of Tier 3 benefits has an additional underpin
crystallisation date which is the earliest of the subsequent events referred to in paragraphs (7)(a) to

(.
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(9) Where paragraphs 7(a), (b) or (c) apply to a member, the member’s pension account must be increased
by the final guarantee amount at the underpin crystallisation date.

(10) The final guarantee amount is the amount by which the final underpin amount exceeds the final
assumed benefits on the underpin crystallisation date.

(11) Where a member who elects to receive payment of a retirement pension under regulation 30(6) of
the 2013 Regulations has a final guarantee amount at their underpin crystallisation date, a proportion
of that final guarantee amount equal to the proportion of the member’s 2014 Scheme benefits that
the member has elected to take under regulation 30(6) must be transferred to the member’s flexible
retirement pension account.

(12) A final guarantee amount payable to a member pursuant to paragraph (7)(a) and the remainder of
the member’s final underpin amount are payable to the member without further actuarial adjustment
relating to the age at which the benefits are taken.

(13) When paragraph (7)(a) applies to a member the final assumed benefits for the member are the value
of provisional assumed benefits calculated in accordance with paragraph (5) with the following
adjustment—

(a) any revaluation adjustment or index rate adjustment that would have applied to the member’s
pension under the 2013 Regulations between the member’s underpin date and their underpin
crystallisation date; and

(b) any actuarial adjustment which would have applied under the 2013 Regulations, relating to
the age at which the pension was taken.

(14) When paragraph (7)(a) applies to a member the final underpin amount is the value of the provisional
underpin amount calculated in accordance with paragraph (6) but—

(a) updated to the underpin crystallisation date to include increases which would have applied
under the Benefits Regulations by virtue of the Pension (Increase) Act 1971(°°) between a
member’s underpin date and their underpin crystallisation date; and

(b) including any actuarial adjustment which would have applied under the Benefits Regulations
relating to the age at which the pension was taken.

(15) When paragraph (7)(b) or (c) applies to a member the final assumed benefits for the member are the
value of provisional assumed benefits calculated in accordance with paragraph (5) with the
following adjustment—

(a) any revaluation adjustment or index rate adjustment that would have applied to the member’s
pension under the 2013 Regulations between the member’s underpin date and their underpin
crystallisation date; and

(b) any actuarial increase which would have applied under the 2013 Regulations, relating to the
age at which the pension was taken.

(16) When paragraph (7)(b) or (c) applies to a member the final underpin amount is the value of the
provisional underpin amount calculated in accordance with paragraph (6) but—

(a) updated to the underpin crystallisation date to include increases which would have applied
under the Benefits Regulations by virtue of the Pension (Increase) Act 1971 between a
member’s underpin date and their underpin crystallisation date; or

(b) including any actuarial increase which would have applied under the Benefits Regulations
relating to the age at which the pension was taken.

(17) When paragraphs (7) (d), (e) (i) or (e)(ii) apply to a member the value of the payment due at a
member’s underpin crystallisation date must be calculated in accordance with actuarial guidance
issued by the Secretary of State.

(*%)

1971 c. 56.
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(18) A request for a cash equivalent value of a member’s pension rights under Regulation 4 of the Pension
Sharing (Valuation) Regulation 2000(°") is not to be treated as a member’s underpin date or underpin
crystallisation date.

(19) A request made pursuant to paragraph (18) is to be calculated in accordance with actuarial guidance
issued by the Secretary of State.

(20) Following the death of a person to whom this regulation applies, any provisional guarantee amount
applicable at the member’s underpin date must be updated to include any revaluation adjustment or
index rate adjustment that would have applied to the member’s pension under the 2013 Regulations
between the member’s underpin date and their date of death, and shall be known as the member’s
adjusted provisional guarantee amount.

(21) Where, pursuant to paragraph (20), a provisional guarantee amount applied at a deceased member’s
underpin date, the rate listed in column two of the below table must be applied to the adjusted
provisional guarantee amount, to determine the addition to the relevant survivor benefit.

2013 Regulation Rate

41(4) 49/160
42(4) 49/320
42(5) 49/160
42(9) 49/240
42(10) 49/120
44(4) 49/160
45(4) 49/320
45(5) 49/160
45(9) 49/240
45(10) 49/120
47(4) 49/160
48(4) 49/320
48(5) 49/160
48(9) 49/240
48(10) 49/120

(22) Where, pursuant to paragraph (20), a provisional guarantee amount applied at a deceased member’s
underpin date, the adjusted provisional guarantee amount must be used in determining the annual amount of
pension the member would have been entitled to under regulations 43(3) and 46(3) of the 2013 Regulations.

We consent to the making of these Regulations

Names
Two of the Lords Commissioners of Her Majesty’s Treasury

Signed by authority of the Secretary of State for Housing, Communities and Local Government

Name
Parliamentary Under Secretary of State
Date Ministry of Housing, Communities and Local Government

éH S.1. 2000/1052.
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend the Local Government Pension Scheme Regulations 2013 and the Local Government
Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014 (“the Transitional
Regulations”). Both sets of regulations came substantively into effect on 1st April 2014 and certain provisions listed
in regulation 1 take effect from that date.

Regulations 2 to 4 amend the Local Government Pension Scheme Regulations 2013.
Regulations 5 and 6 amend the Transitional Regulations in regards to the operation of the underpin.

An impact assessment has not been produced for this instrument as no impact is anticipated on the private or
voluntary sectors.
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Annex C — The two-stage process

As outlined in paragraphs 61 and 62, we are proposing the introduction of a two-stage
process for calculating a qualifying member’s entitlement from the underpin. Under this,
calculations would take place at a qualifying member’s underpin date and their underpin
crystallisation date. This annex contains further details on the proposals we set out in our
draft regulations.

The underpin date — proposed approach
e A qualifying member’s underpin date would be the earlier of:

o the date they leave active service with an immediate or deferred entitlement
to a pension,

o the date they reach their 2008 Scheme NPA, or
o the date they die.

¢ The underpin date would relate to a specific ‘relevant scheme membership’ —i.e. a
single, aggregated (where appropriate), scheme membership in which the member:

o was active in the LGPS on 315t March 2012,
o had membership of the 2014 Scheme, and
o did not have a disqualifying break in service.

e |tis possible a qualifying member may have two (or more) relevant scheme
memberships. Where this applies, they may have different underpin dates in
respect of each one.

e At a qualifying member’s underpin date, an initial comparison of the member’'s 2014
Scheme and 2008 Scheme benefits would be undertaken based on:

o the member’s ‘provisional assumed benefits’ in a relevant scheme
membership — broadly®?, the career average benefits they have accrued in
the 2014 Scheme over the underpin period®, and

o the member’s ‘provisional underpin amount’ in a relevant scheme
membership — broadly, the final salary benefits the member would have built
up in the 2008 Scheme over the same period®.

52 For members who have had a period in the 50/50 section of the 2014 Scheme, the underpin calculation
assumes the member remained in the full section of the 2014 Scheme.

83 The underpin period runs from 1st April 2014 to 31st March 2022, or to the member’s underpin date where
that is earlier than 31st March 2022.

64 1f the underpin date is after 31t March 2022, the member’s final salary for the year up to their underpin
date would be used for the purposes of calculating their provisional underpin amount.
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e |If the provisional underpin amount is higher than the provisional assumed benefits

at a qualifying member’s underpin date, the member would be awarded a
‘provisional guarantee amount’ in respect of that relevant scheme membership.

e A provisional guarantee amount is a provisional assessment that the 2008 Scheme
benefits would have been better for the member. At a qualifying member’s underpin

date, there would be no change to their pension entitlement arising from the

provisional guarantee amount®. However, annual benefit statements sent to the

member after their underpin date would confirm if a provisional guarantee amount

has applied.

e Qualifying members may have multiple underpin dates in respect of a relevant
scheme membership. This may occur where:

o The member has concurrent employments and ceases to be an active

member in one before their 2008 Scheme NPA (in which they have relevant

scheme membership). An underpin date would apply at the point the

member leaves the LGPS in that post. If the member then aggregates their
relevant scheme membership with their ongoing post, a further underpin date

would apply at the earlier of the following:
= the date they leave active service,
= the date they reach their 2008 Scheme NPA, or
= the date they die.

o The member leaves an employment in which they have relevant scheme
membership with an immediate or deferred entitlement to a pension. An
underpin date would apply at their date of leaving. If the member then re-
joins the LGPS and aggregates their membership (without a disqualifying
break in service), a further underpin date would apply at the earlier of the
following:

= the date they leave active service,
= the date they reach their 2008 Scheme NPA, or
= the date they die.

e Where a qualifying member has multiple underpin dates, it would be their
provisional amounts from their latest underpin date that would be used for the
purposes of the calculations at their underpin crystallisation date.

85 Unless their underpin crystallisation date immediately follows their underpin date — for example, if a
member takes immediate payment of their benefits upon leaving the scheme.
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The underpin crystallisation date — proposed approach

e As the period between a qualifying member’s underpin date and the date they take
their benefits from the LGPS could be as much as 30 or 40 years, we propose that
all qualifying members have an underpin crystallisation date in respect of a relevant
scheme membership. This would ensure the comparison can be made when there
is certainty on the final actuarial adjustments that might be applied, and in respect
of the member’s State Pension age.

e A variety of circumstances would give rise to a qualifying member’s underpin
crystallisation date and, in general®, a qualifying member can only have one
underpin crystallisation date in respect of a relevant scheme membership. A
qualifying member’s underpin crystallisation date would be the earliest of the
following in respect of a relevant scheme membership:

o the date a member takes voluntary payment of their pension, at any age
between 55 and 75,

o the date a member takes flexible retirement,

o the date a member aged 55 or over leaves active membership as a result of
redundancy, or due to business efficiency,

o the date a member retires on ill-health grounds,
o the date a member transfers out or trivially commutes their benefits, or
o the date a member dies.

e What happens at a qualifying member’s underpin crystallisation date would vary,
and is described in more detail for each circumstance in ‘the revised underpin —
application’ section in the body of this document. In most cases, however, it would
involve a member’s provisional underpin amount and their provisional assumed
benefits being updated to give a member’s ‘final underpin amount’ and their final
assumed benefits’. How the provisional figures are updated to become final figures
would vary depending on the circumstance. The below table summarises what is
proposed to apply under the draft regulations.

Circumstance giving rise to a How provisional underpin amount
member’s underpin crystallisation and provisional assumed benefits
date calculated at a qualifying member’s

underpin date are updated at a
member’s underpin crystallisation
date

6 An exception applies in relation to members who receive a temporary (tier 3) ill-health pension. For such
members, they will have an underpin crystallisation date upon receiving their temporary ill-health pension
and then a subsequent one when their underpin crystallises from ‘deferred pensioner’ status.
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Voluntary age retirement or flexible
retirement

To include any cost of living
increases that would have applied to
the member’s pension under the
2008 or 2014 Schemes between the
member’s underpin date and their
underpin crystallisation date, and

To include any actuarial
adjustments relating to the
member’s age, that would have
applied under the 2008 or the 2014
Schemes.

Redundancy®” and ill-health pension
being paid (from active or deferred
status)

To include any cost of living
increases that would have applied to
the member’s pension under the
2008 or 2014 Schemes between the
member’s underpin date and their
underpin crystallisation date, and

To include any actuarial increases
relating to the member’s age, that
would have applied under the 2008
Scheme and 2014 Scheme.

Where a qualifying member’s final underpin amount is higher than their final
assumed benefits at their underpin crystallisation date, the member would be
awarded a ‘final guarantee amount’ in respect of that relevant scheme membership.
An addition would be made to their pension account in respect of that final

guarantee amount.

For certain types of underpin crystallisation, the draft regulations do not prescribe
that members’ provisional underpin amount and provisional assumed benefits are
updated to give ‘final’ amounts. This applies in the following cases:

o Transfers out — instead, administrators would need to comply with actuarial
guidance issued by the Secretary of State, and the Public Sector Transfer

Club memorandum, where appropriate

o Trivial commutations — instead, administrators would need to comply with
actuarial guidance issued by the Secretary of State

o Deaths — instead, the regulations prescribe what should apply in relation to
any survivor benefits that may be payable.

87 Including termination on grounds of business efficiency
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Annex D — lllustrative examples

This annex provides examples to illustrate how the proposed underpin would operate in
different situations. These examples illustrate some (but not all) of the factors which may
impact whether or not an underpin addition may apply in different situations.

The examples shown are:

Retirement from active service at age 65

Retirement from active service at State Pension age (‘SPa’)
Early retirement from active service at age 60

Deferred retirement with no underpin at underpin date
Deferred retirement with an underpin at underpin date

Ok wbd-=

All the examples are based on a member aged 47 in 2012, who did not receive underpin
protection originally. This member has a 2014 Scheme normal pension age equivalent to
their SPa under the current timetable, 67.

The examples rely on the following assumptions:

e The pension calculated is the pension accrued over the underpin period (15t April
2014 to 315t March 2022), as payable at retirement. In practice, such members will
also have pension relating to pre-2014 and post-2022 periods which is not
considered here.

¢ Inflation reflects actual experience up to 2020, with 2% pa assumed thereafter;
increases are applied on 1 April.

e Salary increases, promotions and retirements occur on 315t March in the relevant
year.

e The current State Pension age timetable is followed.

e The pension amounts are in nominal terms at retirement.

e The amounts are shown rounded to the nearest £10.
Please note that these examples are for illustrative purposes only. Generally, they only
consider one of the key variables which may impact how the proposed underpin would

apply to a member, in practice other variables may also be significant. The comparisons
are based on the pension payable at retirement.
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Example 1 (retirement at age 65)

In 2012 the member was aged 47, and so did not receive underpin protection
originally. However, under our proposals, an underpin check would be undertaken to
ensure that their benefits in the eight year underpin period are the greater of either:

2014 Scheme

In this example the member’s underpin date will be the same as the underpin
crystallisation date and, practically, only one check will be required.

As the member is taking their benefits immediately upon leaving, we can adjust the 2014
Scheme pension to allow for this being paid two years earlier than their 2014 Scheme
normal pension age (age 67). No adjustment would be required in this example for the
calculation of the 2008 Scheme benefit (as this would be paid without adjustment from
age 695).

If the member had a salary of £30,000 in 2014, experiences future annual salary
increases of 1% above inflation and retires at age 65, their pensions over the
underpin period would be as follows:

In this example the member’s 2014 Scheme benefits are higher and there would be no
underpin addition required.

Alternatively

If the member was promoted twice, receiving an additional 5% salary increase at the
end of the underpin period and an additional 5% salary increase five years later, the
underpin is now more than the age-adjusted 2014 Scheme pension at age 65:

The final guarantee amount is the difference between these two amounts which equals
£570. Following high salary increases the 2008 Scheme benefit structure becomes
relatively more valuable and hence an underpin addition would be required. The 2014
Scheme benefit would be increased by the underpin addition of £570 per year.
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Example 2 (retirement at SPa)

In 2012 the member was aged 47, and so did not receive underpin protection
originally. However, under our proposals, an underpin check would be undertaken to
ensure that their benefits in the eight year underpin period are the greater of either:

2014 Scheme

In this example the member’s underpin date will be when the member reaches age 65.
At the underpin date the 2014 Scheme and 2008 Scheme benefits will be compared
(with no allowance for actuarial adjustment).

If the member has the same salary of £30,000 in 2014, experiences future annual
salary increases of 1% above inflation and retires at Spa (67, in this case), the
comparison at the underpin date is as follows:

The check at the underpin date shows the 2014 Scheme benefits are greater than the
2008 Scheme benefits and therefore no ‘provisional guarantee amount’ is required.

A subsequent test will be carried out at the member’s underpin crystallisation date, their
retirement age, SPa (age 67), when the revalued pension amounts and correct actuarial

adjustment factors are known. In both cases the provisional assumed benefits and
provisional underpin amount will be revalued in line with cost of living between age 65
and retirement. No actuarial adjustment will be required for the 2014 Scheme benefit,
however the 2008 Scheme benefit is increased by two years late retirement factors:

For this member no underpin addition would be required.

Alternatively

However, if the member was promoted twice, receiving an additional 5% salary
increase at the end of the underpin period and an additional 5% salary increase five
years later, the comparison at the underpin date (age 65) is now:
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The check at the underpin date shows no ‘provisional guarantee amount’ is required.

A further check would be untaken when the member takes their pension at their
underpin crystalisation date, SPa (age 67). This check shows that once revaluation and
different actuarial adjustments are allowed for the 2008 Scheme benefits are higher and
the difference or final guarantee amount would be £400. The member’s 2014 Scheme
benefit would be increased by an underpin addition of £400 per year.

Example 3 (early retirement)

In 2012 the member was aged 47, and so did not receive underpin protection
originally. However, under our proposals, an underpin check would be undertaken to
ensure that their benefits in the eight year underpin period are the greater of either:

2014 Scheme

In this example the member’s underpin date will be the same as the underpin
crystallisation date and, practically, only one check will be required.

As the member is taking their benefits immediately upon leaving, we can adjust the 2014
Scheme pension to allow for this being paid seven years earlier than the 2014 Scheme
normal pension age (SPa, age 67); and the 2008 Scheme benefits are also reduced to
reflect that this is being paid five years earlier.

If the member had a salary of £30,000 in 2014, experiences future annual salary

increases of 1% above inflation and retires at age 60, their pensions over the
underpin period would be as follows:

In this example the member’s 2014 Scheme benefits are higher and there would be no
underpin addition required.

Alternatively
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If the member was promoted twice, receiving an additional 10% salary increase at the
end of the underpin period and an additional 5% salary increase five years later, the
2008 Scheme benefit is now more than the 2014 Scheme pension at age 60:

Following high salary increases the 2008 Scheme benefit structure becomes relatively
higher and hence an underpin addition would now be required. The 2014 Scheme
benefit would be increased by £110 pa.
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Example 4 (retirement from deferment
#1)

In 2012 the member was aged 47, and so did not receive underpin protection
originally. However, under our proposals, an underpin check would be undertaken to
ensure that their benefits in the eight year underpin period are the greater of either:

2014 Scheme

The example shows how the underpin check would work where the member leaves
service at age 58 (with a deferred pension) which they subsequently draw at age 67.
Under our proposals, an initial underpin check would be undertaken at the date of
leaving active service (their underpin date) which would compare the 2014 Scheme
benefits with the 2008 Scheme benefits over the underpin period. This comparison
would not consider the effect of actuarial adjustments for age, as these would not be
known at the member’s underpin date.

If they had a salary of £30,000 in 2014, experience future annual salary increases of
1% above inflation until leaving the scheme at age 58, the pensions over the
underpin period would be as follows:

The check at the underpin date shows the 2014 Scheme benefits are greater than the
2008 Scheme benefits and no ‘provisional guarantee amount’ is required.

A subsequent underpin crystallisation test will be carried out when the member takes
their pension at SPa (age 67), when the final revalued amounts and correct actuarial
adjustment factors are known. In both cases the pension amounts will be revalued in
line with cost of living between age 58 and retirement. No further actuarial adjustment
will be required for the 2014 Scheme benefit, however the 2008 Scheme benefit is
increased by two years’ late retirement factors:

In this example the member’s 2014 Scheme benefits are higher and there would be no
underpin addition required.
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Alternatively

If the member was promoted twice, receiving an additional 5% salary increase
halfway through the underpin period and an additional 10% salary increase at the end
of the underpin period, the calculations at the underpin date would show the 2014
Scheme benefits are higher:

A further test would be undertaken at the underpin crystallisation date; when the
member retires (SPa, age 67). This check shows that once revaluation and different
actuarial adjustments are allowed for the 2008 Scheme benefits are higher and the
difference or ‘final guarantee amount’ would be £50.

Following high salary increases the 2008 Scheme benefit structure becomes relatively
more valuable and hence an underpin addition would now be required. The 2014
Scheme benefit would be increased by £50 pa.
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Example 5 (retirement from deferment
#2)

In 2012 the member was aged 47, and so did not receive underpin protection
originally. However, under our proposals, an underpin check would be undertaken to
ensure that their benefits in the eight year underpin period are the greater of either:

2014 Scheme

This example shows how the underpin check would work where the member leaves
service at age 63 (with a deferred pension) which they subsequently draw at age 67.
Under our proposals, an initial underpin check would be undertaken at the date of
leaving active service (their underpin date) which would compare the 2014 Scheme
benefits with the 2008 Scheme benefits over the underpin period. This comparison
would not consider the effect of actuarial adjustments for age, as these would not be
known at the member’s underpin date.

If the member has a salary of £30,000 in 2014, experiences future annual salary
increases of 1% above inflation, an additional 10% salary increase halfway through
the underpin period and an additional 10% salary increase at the end of the underpin
period until leaving the scheme at age 63, the relative pensions over the underpin
period would be as follows:

In this example there is a ‘provisional guarantee amount’ of £40 pa.

A subsequent test will be carried out at the member’s underpin crystallisation date, their
retirement age, SPa (age 67), when the final revalued amounts and correct actuarial
adjustment factors are known. In both cases the pension amounts will be revalued in
line with cost of living between age 63 and retirement. No further actuarial adjustment
will be required for the 2014 Scheme benefit, however the 2008 Scheme benefit is
increased by two years’ late retirement factors:

This check shows that once revaluation and different actuarial adjustments are allowed
for, the 2008 Scheme benefits are higher and the difference or final guarantee amount
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would be £490. The member’'s 2014 Scheme benefit would be increased by an
underpin addition of £490pa.

This again illustrates that following high salary increases the 2008 Scheme benefit
structure can become relatively more valuable than the 2014 Scheme benefit, and also
how the required underpin addition can change between a member’s underpin date and
their underpin crystallisation date.
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